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In the 

Mmt €mxt of the HwM ^Uit^ 

FOR THE DISTRICT OF NEW JERSEY. 



Between \ 

The United States of America, / 
Petitioner, [ 

AND > In Equity. 

United States Steel Corpora- 
tion AND Others, 

Defendants. 



Argument on Behaef oe the United States Steel 
Corporation, its Directors and Subsidiaries. 

The petition charges that the Steel Corporation and 
eleven of its thirteen subsidiaries were organized in 
violation of the Federal Anti-Trust Act, and that at 
the time of their respective organizations they con- 
stituted combinations in restraint of trade and monopo- 
lies or attempts at monopolization. 

As we do not consider the legality of the organiza- 
tion of these subsidiaries open to inquiry in this case 
or their status or practices prior to the organization 



of the Steel Corporation directly in issue, we shall 
proceed to discuss: 

First, the organization of the Steel Corporation and 
whether or not its direct and necessary effect was to 
restrain trade or to create a monopoly. 

Second, the intent with which the Corporation was 
organized, as indicated by the circumstances which led 
up to and surrounded its organization, and the after 
conduct of its managers. 

Third, the present relation of the Corporation to 
the iron and steel industry, as showing present 
monopoly or restraint of trade or a dangerous prob- 
ability thereof. 

Fourth, the status of the Corporation's subsidiaries, 
and the prayer of the Government for their dissolution. 

I. 

Was the direct jind necesszuy effect of the organization of 
the Steel Corporation to restrain trade, or to create a monop- 
oly, as these terms are used in the Anti-Trust Act ? 

This question can be answered only after determin- 
ing what is meant by the terms "monopoly" and 
"restraint of trade" as used in the Act. 

As to this the authors of the Act, the members of 
the Bar, and the Judges themselves differed more or 
less for twenty years. 

In his "Autobiography of Seventy Years," Vol. II, 
page 364, Senator Hoar says : 

"Mr. Sherman's bill found little favor with 
the Senate. It was referred to the Judiciary 
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Committee, of which I was a member. I drew 
as an amendment, the present bill, which I pre- 
sented to the committee. There was a good 
deal of opposition to it in the committee. Nearly 
every member had a plan of his own. But at 
last the committee came to my view and reported 
the law of 1890 * * * Jt was expected 
that the court, in administering that law, would 
confine its operation to cases which are con- 
trary to the policy of the law, treating the words 
'agreements in restraint of trade' as having a 
technical meaning, such as they are supposed 
to have in England. The Supreme Court of the 
United States went in this particular farther 
than was expected." 

Senator Hoar's view of the proper interpretation 
of the terms "monopoly" and "restraint of trade" as 
used in the Anti-Trust Act are further shown by his 
opinion given to certain wire manufacturers on August 
22, 1 89 1. It will be found in Defendants' Exhibits 
(D. E., II, 227), and is referred to in our Statement 
of the Case (S. C, 261). 

In the Du Pont Powder Case (188 Fed., 127, 150) 

Judge Lanning said: 

"A number of bills were introduced in the 
Fiftieth Congress (in August and September, 
1888), designed to make unlawful every com- 
bination 'to prevent competition' and 'to prevent 
full and free competition' in the sales of articles 
transported from one state to another. None 
of them was enacted into law. On December 4, 
1889, Mr. Sherman introduced into the Senate 
of the Fifty-First Congress a bill which de- 
clared unlawful every combination 'to prevent 



full and free competition' in such sales. After 
much debate the bill was, on March 27, 1890, 
referred to the committee on judiciary, and on 
April 2, 1890, that committee reported it back 
to the Senate with an amendment, drawn by the 
late Senator Hoar, striking out all after its 
enacting clause and substituting therefor the act 
as we now have it. As enacted, it does not con- 
demn every combination 'to prevent competi- 
tion.' What it condemns is every combination in 
restraint of trade or commerce among the sev- 
eral states, etc. When the bill went from the 
Senate to the House, the latter body amended 
it by inserting a provision extending the scope 
of the act to all agreements entered into for the 
purpose of 'preventing competition' either in the 
purchase or sale of commodities ; but the amend- 
ment was disagreed to." 

In the Freight Association Case (166 U. S., 290) 
the Court held that an agreement between competing 
railroad companies by which they established common 
freight rates between competitive points was in viola- 
tion of the Anti-Trust Act, without regard to the rea- 
sonableness of the rates so established, or the reason- 
ableness of the restraint upon competition which 
resulted therefrom. 

This decision, however, was placed upon the ground 
that railroads are engaged in business of a public 
nature, and that any contract which places any restraint 
upon such business is prejudicial to the public interests. 
The Court quoted (p. 332) from the opinion in Gibbs v. 
Baltimore Gas Co., 130 U. S., at page 408, where 
a distinction in this respect is drawn between private 



trading companies and public service corporations. 
It also quoted and approved the opinion of Judge 
Shiras in the court below as follows : 

"All contracts or combinations entered into 
between railway corporations intended to regu- 
late the rates to be charged the public for the 
service rendered, must of necessity affect the 
public interests. By reason of this marked dis- 
tinction existing between enterprises inherently 
public in their character and those of a private 
nature, and further by reason of the difference 
between private persons and corporations en- 
gaged in private pursuits, who owe no direct 
or primary duty to the public, and public corpo- 
rations created for the express purpose of carry- 
ing on public enterprises, and which, in consid- 
eration of the public powers exercised in their 
behalf, are under obligation to carry on the 
work intrusted to their management primarily 
in the interest and for the benefit of the com- 
munity, it seems clear to me that the same test 
is not applicable to both classes of business and 
corporations in determining the validity of con- 
tracts and combinations entered into by those 
engaged therein." 

In the Northern Securities Case (193 U. S., 197), 
Mr. Justice Harlan and three of his associates held 
(p. 337) that the Anti-Trust Act forbids any combina- 
tion which by its necessary operation destroys or re- 
stricts free competition among those engaged in inter- 
state commerce — that to destroy or restrain free com- 
petition in interstate commerce is to restrain such com- 
merce. And he did not, in terms at least, limit this 
view to public service corporations. 



Mr. Justice Brewer, concurring in the result, but 
dissenting from the opinion of Mr. Justice Harlan, held 
(p. 361 ) that Congress only intended to reach and 
destroy those contracts which were in direct restraint 
of trade, unreasonable and against public policy, and 
that while the Freight Association Case and others 
which followed it were rightly decided, the decisions 
should have been put upon the ground that the con- 
tracts there presented were unreasonable restraints of 
interstate trade, and as such within the scope of the Act. 

In his dissenting opinion in the Northern Securities 
Case, concurred in by the Chief Justice and Justices 
White and Peckham, Mr. Justice Holmes defined the 
first and second sections of the Anti-Trust Act as 
follows (p. 403) : 

He said : 

"The first section makes 'Every contract, 
combination in the form of trust or otherwise, 
or conspiracy in restraint of trade or commerce 
among the several States, or with foreign 
nations' a misdemeanor, punishable by fine, 
imprisonment or both. Much trouble is made 
by substituting other phrases assumed to be 
equivalent, which then are reasoned from as if 
they were in the act. The court below argued 
as if maintaining competition were the ex- 
pressed object of the act. The act says nothing 
about competition. I stick to the exact words 
used. The words hit two classes of cases, and 
only two — contracts in restraint of trade and 
combinations or conspiracies in restraint of 
trade, and we have to consider what these 
respectively are. Contracts in restraint of trade 



are dealt with and defined by the common law. 
They are contracts with a stranger to the con- 
tractor's business (although in some cases 
carrying on a similar one), which wholly or 
partially restrict the freedom of the contractor 
in carrying on that business as otherwise he 
would. The objection of the common law to 
them was primarily on the contractor's own 
account. The notion of monopoly did not come 
in unless the contract covered the whole of Eng- 
land. * * * Contracts in restraint of trade, 
I repeat, were contracts with strangers to the 
contractor's business, and the trade restricted 
was the contractor's own. 

"Combinations or conspiracies in restraint 
of trade, on the other hand, were combinations 
to keep strangers to the agreement out of the 
business. The objection to them was not an 
objection to their eflfect upon the parties making 
the contract, the members of the combination 
or firm, but an objection to their intended effect 
upon strangers to the firm and their supposed 
consequent effect upon the public at large. In 
other words, they were regarded as contrary to 
public policy because they monopolized or 
attempted to monopolize some portion of the 
trade or commerce of the realm. * * * AH 
that is added to the first section by Sec. 2 is 
that like penalties are imposed upon every single 
person who, without combination, monopolizes 
or attempts to monopolize commerce among the 
States; and that the liability is extended to 
attempting to monopolize any part of such trade 
or commerce. It is more important as an aid 
to the construction of Sec. i than it is on its 
own account. It shows that whatever is criminal 



when done by way of combination is equally 
criminal if done by a single man. * * * The 
prohibition was suggested by the trusts, the 
objection to which, as every one knows, was not 
the union of former competitors, but the sinister 
power exercised or supposed to be exercised by 
the combination in keeping rivals out of the 
business and ruining those who already were in. 
It was the ferocious extreme of competition with 
others, not the cessation of competition among 
the partners, that was the evil feared." 

Finally, in the Standard Oil Case (221 U. S., i) the 
Supreme Court, after great deliberation, adopted the 
view that the Anti-Trust Act was intended to embrace 
only contracts or acts which were unreasonably re- 
strictive of competitive conditions, and thus restrained 
the free flow of commerce and tended to bring about 
those evils, such as enhancement of prices, which were 
considered to be against public policy. Thus, the Chief 
Justice, speaking for the Court, said (p. 58) : 

"Without going into detail and but very 
briefly surveying the whole field, it may be with 
accuracy said that the dread of enhancement of 
prices and of other wrongs which it was 
thought would flow from the undue limi- 
tation on competitive conditions caused by 
contracts or other acts of individuals or cor- 
porations, led, as a matter of public policy, 
to the prohibition or treating as illegal all 
contracts or acts which were unreasonably 
restrictive of competitive conditions, either from 
the nature or character of the contract or act or 
where the surrounding circumstances were such 
as to justify the conclusion that they had not 



been entered into or performed with the legiti- 
mate purpose of reasonably forwarding personal 
interest and developing trade, but on the con- 
trary were of such a character as to give rise to 
the inference or presumption that they had been 
entered into or done with the intent to do wrong 
to the general public and to limit the right of 
individuals, thus restraining the free flow of 
commerce and tending to bring about the evils, 
such as enhancement of prices, which were con- 
sidered to be against public policy. * * * 

(p. 60) : "The statute under this view evi- 
denced the intent not to restrain the right to 
make and enforce contracts, whether resulting 
from combination or otherwise, which did not 
unduly restrain interstate or foreign commerce," 
but to protect that commerce from being re- 
strained by methods, whether old or new, which 
would constitute an interference that is an undue 
restraint. * * * 

"And a consideration of the text of the sec- 
cond section serves to establish that it was in- 
tended to supplement the first and to make sure 
that by no possible guise could the public policy 
embodied in the first section be frustrated or 
evaded. * * * 

(p. 61) : "The second section seeks, if pos- 
sible, to make the prohibitions of the act all the 
more complete and perfect by embracing all at- 
tempts to reach the end prohibited by the first 
section, that is, restraints of trade, by any at- 
tempt to monopolize, or monopolization thereof, 
even although the acts by which such results 
are attempted to be brought about or are 
brought about be not embraced within the gen- 
eral enumerations of the first section." 
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The doctrine of the Standard Oil Case was tersely 
summarized by the Chief Justice in the Tobacco Case 
as follows (221 U. S., 179) : 

"Applying the rule of reason to the con- 
struction of the statute, it was held in the Stand- 
ard Oil Case that as the words 'restraint of 
trade' at common law and in the law of this 
country at the time of the adoption of the Anti- 
Trust Act only embraced acts or contracts or 
agreements or combinations which operated to 
the prejudice of the public interests by unduly 
restricting competition or unduly obstructing 
the due course of trade, or which, either because 
of their inherent nature or effect or because 
of the evident purpose of the acts, etc., in- 
juriously restrained trade, that the words as 
used in the statute were designed to have and 
did have but a like significance. It was there- 
fore pointed out that the statute did not forbid 
or restrain the power to make normal and usual 
contracts to further trade by resorting to all 
normal methods, whether by agreement or 
otherwise, to accomplish such purpose. In other 
words, it was held, not that acts which the stat- 
ute prohibited could be removed from the con- 
trol of its prohibitions by a finding that they 
were reasonable, but that the duty to interpret 
which inevitably arose from the general char- 
acter of the term restraint of trade required 
that the words restraint of trade should be 
given a meaning which would not destroy the 
individual right to contract and render difficult 
if not impossible any movement of trade in the 
channels of interstate commerce — the free 
movement of which it was the purpose of the 
statute to protect." 
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In United States v. Terminal Railroad Assn. (224 
U. S., 383, 394), Mr. Justice L,urton, speaking for the 
Court, said : 

"It is not contended that the unification of 
the terminal facilities of a great city where 
many railroad systems center is, under all cir- 
cumstances and conditions, a combination in re- 
straint of trade or commerce. Whether it is 
a facility in aid of interstate commerce or an 
unreasonable restraint forbidden by the act of 
Congress, as construed and applied by this 
Court in the cases of The Standard Oil Co. v. 
The United States, 221 U. S., i, and The United 
States V. American Tobacco Co., 221 U. S., 106, 
will depend upon the intent to be inferred from 
the extent of the control thereby secured over 
instrumentalities which such commerce is under 
compulsion to use, the method by which such 
control has been brought about and the manner 
in which such control has been exerted." 

In Nash v. United States (229 U. S., 373), decided 
June 9, 1913, Mr. Justice Holmes, speaking for the 
Court, after referring to the Standard Oil and Tobacco 
Cases, said (p. 376) : 

"Those cases may be taken to have estab- 
lished that only such contracts and combina- 
tions are within the act as, by reason of intent 
or the inherent nature of the contemplated acts, 
prejudice the public interests by unduly restrict- 
ing competition or unduly obstructing the course 
of trade." 
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In the Powder Case, decided July 21, 191 1 (188 
Fed., 127), Judge Lanning, speaking for the Court 
(p. 150), said: 

"There is a distinction between restraint of 
competition and restraint of trade. The latter 
expression had, when the Anti-Trust Act was 
passed, a definite legal signification. Not every 
combination in restraint of competition was, in 
a legal sense, in restraint of trade. Two men 
in the same town engaged in the same business 
as competitors may unite in a copartnership, 
and thereafter, as between themselves, substi- 
tute co-operation for competition. Their com- 
bination restrains competition, and if their 
town is located near the line between two states, 
and each has been trading in both states, their 
combination restrains competition in interstate 
trade. But it does not necessarily follow that 
such restraint of competition is a restraint of 
interstate trade and commerce. The determina- 
tion of whether it be so must depend upon the 
facts and circumstances of each individual case. 
It is undoubtedly the policy of the statute that 
competitive conditions in interstate trade should 
be maintained wherever their abolition would 
tend to suppress or diminish such trade. But 
this being true does not read into the statute a 
denunciation of all agreements that may re- 
strain competition without regard to their pur- 
pose or direct effect to restrain 'trade or com- 
merce among the several states.' To what ex- 
tent the Anti-Trust Act condemns combinations 
that restrain full and free competition in inter- 
state trade is a question that has been much de- 
bated. For a dozen years, at least, it has been 
settled that it does not condemn combinations 
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which only indirectly, remotely, or incidentally 
restrain interstate trade. The recent decisions 
of the Supreme Court in Standard Oil Co. v. 
United States, and American Tobacco Co. v. 
United States, make it quite clear that the lan- 
guage of the Anti-Trust Act is not to receive 
that literal construction which will impair 
rather than enhance freedom of interstate com- 
merce. As we read those decisions, restraint of 
interstate trade and restraint of competition 
in interstate trade are not interchangeable ex- 
pressions. There may be, under the Anti-Trust 
Act, restraint of competition that does not 
amount to restraint of interstate trade, just as 
before the passage of the act there might have 
been restraint of competition that did not 
amount to a common-law restraint of trade." 

Whether, or to what extent, the Standard Oil and 
Tobacco Cases modify the rule laid down by Mr. Justice 
Peckham in the freight Association Case as applicable 
to public service corporations is not of account in the 
present case. That they do make a distinction be- 
tween restraint of competition and restraint of trade 
in the case of private trading and manufacturing com- 
panies, and do hold that as to such companies the 
restraint of competition in order to amount to restraint 
of trade must be undue or unreasonable, is entirely 
clear, and is recognized in the subsequent cases. And 
they also hold as pointed out by Judge Lanning in the 
Powder Case that whether the restraint of competition 
in the case of such companies amounts to restraint of 
trade must be determined upon the facts and circum- 
stances of each particular case. 
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Applying the doctrine thus established to the case 
at bar, the question arising out of the organization of 
the Steel Corporation is simply this : Did the combina- 
tion into one corporation of various concerns, some of 
which were competing as to a portion of their products, 
either by reason of the intent of the persons who formed 
the combination or of the inherent nature of the acts 
which they contemplated, prejudice the public inter- 
ests by unduly restraining competition or unduly 
obstructing the course of trade ? 

We shall discuss the second part of the question 
first, because if the natural and necessary effect of the 
acts contemplated by the organizers of the Steel Corpo- 
ration — that is, the inherent nature of such acts — was 
to unduly restrict competition or unduly obstruct the 
course of trade, the motives or intent of the organizers 
are of no account; or rather the organizers cannot be 
heard to say that they did not contemplate the direct 
and necessary consequence of their own acts. 

What then was the inherent nature of the acts in 
contemplation when the Steel Corporation was formed ? 
What was the direct and necessary effect of the com- 
bination ? 

One of the effects, of course, was to suppress such 
competition as had previously existed between the con- 
cerns taken over. Another effect was to give to the 
combination control over a certain percentage of the 
steel industry, and both of these effects must have been 
within the contemplation of the parties. 

Was then the amount of the competition suppressed 
so great, or the percentage of business acquired so large, 
as in and of itself to constitute monopoly or restraint of 
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trade independent of any question of intent? We shall 
proceed to discuss these questions in their order. 

(a) As to the extent of the competition suppressed. 

The evidence on this subject is collected in our 
Statement of the Case (S. C, 62-84). It appears 
that neither the Steel & Wire Co., nor the Tube Co., 
nor the Bridge Co., nor the Tin Plate Co., nor the 
Steel Hoop Co., nor the Sheet Steel Co. were in com- 
petition to any substantial extent with any of the other 
companies taken over (S. C, 63-69)1 It also ap- 
pears that the products of the National Steel Co. went 
chiefly to its allied companies, the Tin Plate, the Sheet 
Steel and the Hoop (S. C, 69-73), and that what 
competition actually existed was confined for the most 
part to the Carnegie and the Federal, and as to these 
companies covered only a portion of their products. 
Both companies did sell large tonnages of rails, sheared 
plates, billets and sheet bars, and some classes of bar 
mill products. However, there were many important 
products of Carnegie, universal plate (which includes 
skelp), armor and vault plate, axles and spring steel, 
which Federal did not make at all, and others, beams, 
channels, angles and other structural shapes, of which 
Federal made no substantial quantity. Likewise, Car- 
negie made no wire rods, which was one of the most 
important products made by Federal. These non-com- 
petitive products of those two companies aggregated an 
enormous tonnage. Even as to the products common 
to both companies, the competition was greatly limited 
by the location of their respective mills and the 
boundaries of the territory in which they could 



16 

economically sell their products (S. C, 73-84) (See 
in particular the testimony of Mr. Roberts, p. 74; 
Judge Gary, p. 76; Mr. Farrell, p. 78, and Mr, Schwab, 

P- 79-) 

Edmund W. Mudge, a witness for the Government, 

was engaged during the period from 1895 to 1901 in 

the iron and steel trade in Pittsburgh. He said that 

the plants of the Federal or its subsidiaries were not 

so located that they could compete with the Pittsburgh 

district for the eastern trade or could successfully 

engage in the foreign trade, — that he did not see how 

it could have been possible for them to have done so 

(S.C.,74). 

Samuel A. Benner, a witness for the Government 

and until recently Assistant to the President of the 
Pittsburgh Steel Co., said that the location of the Fed- 
eral Steel Co. was against their competition for the 
eastern trade, and also against their competition for 
the foreign trade; that they "were not in it with the 
Carnegie," because of their location, and that they 
were not able to get any of the business anywhere east 
of Pittsburgh ; that they seldom came farther east than 
the Ohio-Indiana line (S. C, 74). 

Percival Roberts, Jr., who has been in the steel and 
iron business since 1876 and was formerly President 
of the A. & P. Roberts Co., of Pencoyd, Pa., testified 
that the Carnegie Co. sold the bulk of its billets in the 
Pittsburgh district, and the Illinois Co. sold the bulk 
of its billets in the Chicago district; that both com- 
panies consumed the larger percentage of their manu- 
facture of billets; that the sale of billets has always 
been more or less the sale of surplus product; that 
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whenever steel manufacturing concerns had sufficient 
orders for finished material to consume the output of 
their steel making furnaces or converters they advanced 
it to the most finished form that it was possible for 
them to put it in, as it was to their advantage to do so 
from a money standpoint; that at other times when 
their demand was not sufficient for finished material, 
they disposed of their steel in its semi-finished form; 
that the Carnegie Co. sold the bulk of its rails south, 
southeast, east and in the territory adjacent to Pitts- 
burgh, and that the Illinois Steel Co. sold its rails in 
the middle west, south and northwest (S. C, 74-5). 

Judge Gary testified that upwards of 95 per cent, 
of the Illinois Steel Co.'s trade was west of the Indiana- 
Ohio line, and that a very large percentage of the Car- 
negie Co.'s trade was east of that line; that the sub- 
stantial markets for the two companies were in dif- 
ferent territories (S. C, 76). 

Mr. Farrell testified that the plants of the Illinois 
Steel Co. were located at South Chicago, North Chi- 
cago, Joliet and Milwaukee ; that the plants of the Car- 
negie Steel Co. were located in the Pittsburgh district; 
that the Illinois Co. had no plants in the east, and the 
Carnegie Co. had none in the west. He said that the 
principal market of the Illinois Co. was in Chicago 
and vicinity, through the northwestern and western 
parts of the country and in Indiana and the western 
part of Ohio; that the Illinois Co. did not have any 
business in the eastern part of the country, except that 
it occasionally sold some rails in the east ; that he never 
heard of them as sellers of billets ; that before the Steel 
Corporation was formed he was connected with the 
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Pittsburgh Wire Co. located at Pittsburgh, which was 
a large buyer of billets, but that he never could get any 
billets from the Illinois Co. ; that they did not enter the 
market there; that the principal market of the Car- 
negie Co. was in western Ohio, West Virginia, 
Western Pennsylvania and the east ; that the Carnegie 
Co. did not sell in the territory west of Chicago to any 
great extent; that their sales west of Chicago consti- 
tuted only a small percentage of their business (S. C, 
78). 

Mr. Schwab testified that the Federal sold mostly 
in a circle, of which Chicago would be the center, while 
the Carnegie sold in a circle, of which Pittsburgh would 
be the center (S. C, 79). 

From the foregoing it appears that the amount of 
sales of common products by the Carnegie and the 
Illinois companies does not at all indicate the extent 
of competition between them. Competition depends 
not upon the manufacture of common products, but 
upon the extent of their sale in common territory. 

The Government introduced evidence showing that 
the Carnegie, Illinois, Steel & Wire, National Steel 
and American Bridge companies were members of 
various pools prior to the organization of the Steel Cor- 
poration, and were allotted participations therein based 

upon their alleged capacity to make the pooled products 
(S.C.,82-4). 

These percentages, however, indicate nothing be- 
yond these alleged capacities and the mere fact of com- 
petition in the heavy products covered by the pools. 
They do not contradict, or tend to contradict, the tes- 
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timony of the foregoing witnesses as to the limited ex- 
tent of competition which actually existed between the 
members of the pools even in the pool products. 

(b) As to the extent of the control necessarily 
acquired by combining competitive concerns. 

We have collected the evidence bearing on this 
subject in our Statement of the Case (S. C, 403-22). 

The Steel Corporation's proportion of the country's 
total production of iron and steel in 1901 is shown in 
the following table, with the following exceptions: 
In the case of certain Wire Co. products where no 
figures for 1901 are available, the figures of the Wire 
Co. for 1900 are used; in, tubes, where. there are no 
production records available, figures showing capacity 
are used ; and fabricated steel is omitted because there 
are no comparative statistics available before 1903. 

Crudk Products: 

Pig Iron 43-2% 

Steel Ingots and Castings 65.7% 

(S. C, 405-6). 

Finished Rolled Products: 

Steel Rails 59.8^0 

Structural Shapes 62.2% 

Plates and sheets 64.6% 

Wire Rods 77-6% 

Bars, skelp and all other rolled products . . 27.3% 

All finished rolled products 50. i % 

(S. C, 407-12). 
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Secondary Products: 

Tin and terne plates 73 ^° 

Wire nails 65.8% 

Bright and annealed wire ( 1900) 40- % 

Galvanized, tinned wire " 54- 9^0 

Furniture springs " -0/° 

Round wire, straightened and cut. " 20. Jo 

Cold rolled wire " -O?"" 

Wire tacks " lO- ^°' 

Rivets and spikes " 2. % 

Field fence " 12. % 

Poultry netting " 4- % 

Bale ties " 35- % 

Flats and shapes " 30- ^ 

Wrought pipes and tubes (Capacity) 57-2% 

Cold rolled shafting ( 1900) 20. % 

Horseshoes " 16. % 

(S. C, 414-20). 

As to the secondary products above named it should 
be noted ( i ) that these were manufactured altogether 
from finished rolled products; (2) that they were 
manufactured by companies which before they were 
taken over by the Steel Corporation were not in com- 
petition with any of the other companies taken over 
with respect to any of these products. They therefore 
need not be further considered under the present head. 

The mere combination of manufacturing concerns 
not in competition with each other is not a violation of 
the Anti-Trust Act, no matter how large their per- 
centage of the country's production may be {United 
States v. Winslow, 227 U. S., 202, 217). 

As to pig iron, steel ingots and castings, it should 
be noted that these were produced by the Corporation 



21 

and its predecessors for their own use and not for sale, 
and reached the market only in the form of either 
finished rolled products or secondary products, save 
that the Corporation's subsidiaries, as well as their 
competitors, sold a small amount of billets and other 
semi-finished products manufactured from ingots. As 
to these semi-finished products, however, there are no 
comparative statistics available, and we are therefore 
compelled to leave them out of the percentage reckon- 
ing. Whether the subsidiaries sold more or less of them 
than their competitors we have no means of knowing. 

This leaves available for comparison only finished 
rolled products. As to these the Government has 
furnished full statistics except for the year 191 1, and 
for that year we have supplied them (S. C, 405). 
They show, as stated above, that in 1901 the Corpora- 
tion's production amounted to 50.1 per cent. It has 
since been reduced to 45.7 per cent, of the country's 
production for all the markets of the world, and to 40.9 
per cent, of the total production for the domestic market 
(S. C, 412-3) ; but of that hereafter. 

In considering this 50.1 per cent., however, it must 
be remembered that it represents production, not sales, 
and that the skelp, black plates and wire rods produced 
were for the most part consumed within the Corpora- 
tion (see Test. Roberts, S. C, 75; G. E., VII, 2007; 
G. E., XIII, 2760). 

It is manifest, therefore, that the Corporation's per- 
centage of finished rolled products sold in the market 
was much less than its percentage of production as 
given above. It should also be remembered that in the 
production of the important items of sheets and wire 
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rods there had been no substantial competition between 
the companies taken over. 

The difference between the Corporation's per- 
centage of production of ingots and castings and its 
production of finished rolled products may be accounted 
for by the fact that in the manufacture of the latter 
large quantities of puddled iron and reroUing steel are 
used, very little of which was produced or used by the 
Corporation (G. E., XIV, 2818, and see testimony of 
Farrell, S. C, 378-9) and none taken account of in as- 
certaining the percentage of crude production stated 
above. It may perhaps also be accounted for in small 
part by the sale of billets and other semi-finished prod- 
ucts, although in the absence of statistics covering such 
sales this is mere matter of speculation. 

Along with its steel plants the Corporation acquired 
various ore deposits in the Lake Superior district, es- 
timated at the time to contain 611,000,000 tons of 
standard ore and 29,000,000 tons of low grade ore. 
At the 1 90 1 rate of shipment (allowing for no increase) 
this would have given the Corporation a forty-eight 
year supply of iron ore (S. C, 444). 

The testimony of a number of experts (some of them 
called by the Government) was to the effect that a steel 
manufacturing concern ought to have at least a fifty 
year supply of ore (S. C, 462-3). A large proportion 
of the leading manufacturers, so the testimony shows, 
now have in excess of that amount, and several of them 
have over a hundred years supply (S. C, 502-9). 

Statements made by officers of the Steel Corpora- 
tion in the year 1901 show that they then estimated the 
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Corporation's proportion of Lake Superior ores at from 
70 to 80 per cent, of the whole of such ores 
(S. C, 456). It now appears, however, that, al- 
though the estimate of tonnage as above was too small, 
the estimates of percentage were much too large; that 
while the Steel Corporation then actually had 862,- 
000,000 tons of ore in the Lake Superior district, the 
total ore in the then known ranges of the district 
amounted to 1,965,000,000 tons — the Steel Corpora- 
tion's ore thus constituting only 43 per cent. It also ap- 
pears that since 1901 a whole new range, estimated to 
contain 417,000,000 tons, has been discovered and de- 
veloped in this district (S. C, 427-8). If this be added 
to the amount contained in the known ranges, the Cor- 
poration's percentage of the district in 1901 will be re- 
duced to 36 (S. C, 444). 

In addition it appears that many of the manufactur- 
ers obtained their supply from other localities (S. 
C, 502-9), and that of the total ores available for 
American manufacture, those of the Lake Superior dis- 
trict constitute but a small fraction (S. C, 426-41). 

Manifestly it cannot in reason be said that the com- 
bination of manufacturing concerns whose competi- 
tion did not exceed that above shown, whose percentage 
of the production did not exceed 50.1, and whose 
acquisition of a raw material supply did not ex- 
ceed its reasonable requirements and did not approach 
to a monopoly, necessarily operated to restrain trade or 
in and of itself amounted to a monopoly or an attempt 
at monopolization. And to this effect are the au- 
thorities. 
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Thus, in the Swift Case (196 U. S., 375) the Su- 
preme Court said: "Where acts are not sufficient in 
themselves to produce a result which the law seeks to 
prevent — for instance, the monopoly — but require 
further acts in addition to the mere forces of nature to 
bring that result to pass, an intent to bring it to pass is 
necessary in order to produce a dangerous probability 
that it will happen." 

In the opinion of the Circuit Court in the Standard 
Oil Case (173 Fed., 183) it is stated that from 1899 to 
1907 (the time of the filing of the petition) the 
Standard Oil Company of New Jersey and its sub- 
sidiaries "transported more than four-fifths of the 
petroleum derived from the Pennsylvania and Indiana 
oil fields, manufactured more than three-fourths of all 
the crude oil refined in the United States, owned and 
operated more than one-half of all the tank cars used 
to distribute its products, marketed more than four- 
fifths of all the illuminating oil sold in the United 
States, exported more than four-fifths of all the illu- 
minating oil sent forth from the United States, sold 
more than four-fifths of all the naphtha sold in the 
United States, and sold more than nine-tenths of all the 
lubricating oil sold to railroad companies in the United 
States." 

Notwithstanding this showing, there is no intima- 
tion in the opinion of the Supreme Court that the 
possession of even so large a percentage of the business 
in an important line of industry in and of itself consti- 
tuted monopoly or restraint of trade. On the contrary, 
the Court simply held that the unification of power and 
control over petroleum and its products, which was the 
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inevitable result of combining in the New Jersey cor- 
poration the stocks of so many other Corporations, 
aggregating so vast a capital, gave rise in and of itself 
in the absence of countervailing circumstances to the 
prima facie presumption of intent and purpose ( italics 
ours) to maintain a dominancy over the oil industry, 
not as a result of normal methods of industrial develop- 
ment, but by new means of combination which were re- 
sorted to in order that greater power might be added 
than would otherwise have arisen had normal methods 
been followed, the whole with the purpose of excluding 
others from the trade and thus centralizing in the com- 
bination a perpetual control over the movements of 
petroleum and its products in the channels of interstate 
commerce. And further, that this prima facie presump- 
tion of intent to restrain trade, to monopolize and to 
bring about monopolization, was made conclusive by 
considering the prior conduct of the persons or corpora- 
tions which were mainly instrumental in bringing about 
the combination, as well as by weighing the modes in 
which the power vested in the corporation had been 
exerted and the results which had arisen therefrom 
(221 U. S., p. 75)- 

This case, together with the opinion in the Swift 
Case above referred to, would seem to be sufficient to 
show the controlling importance of intent in any such 
case as the one now before us. But we have in addition 
the Tobacco Case. 

In that case the opinion of the Circuit Court recites 
that: 

"It appears from the record that the defend- 
ants produce yo per cent, of the smoking tobacco 
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made in this country, 73 per cent, of the 
cigarettes, 81 per cent, of the plug and twist to- 
bacco, 81 per cent, of the fine-cut tobacco, 89 per 
cent, of the little cigars, and 96 per cent, of the 
snuff" (164 Fed., 719). 

In the opinion of the Supreme Court it is said that 
the American Tobacco Company at the time of its for- 
mation manufactured about 96 or 97 per cent, of the 
total domestic output of cigarettes (221 U. S., 157). 
Nevertheless, the Supreme Court, in holding that the 
combination was monopolistic, refused to place its find- 
ing upon the mere size of the corporation or alone upon 
the extent of its control over the tobacco industry. It 

said: 

"We say these conclusions (as to the Corpo- 
ration's monopolistic character) are inevitable, 
not because of the vast amount of property 
aggregated by the combination, not because 
alone of the many corporations which the proof 
shows were united by resort to one device or an- 
other. Again, not alone because of the dominion 
and control over the tobacco trade which actually 
exists, but because we think the conclusion of 
wrongful purpose and illegal combination is 
overwhelmingly established by the following 
considerations." 

It then goes on to recite the circumstances attending 
the organization of the corporation and to describe a 
course of conduct pursued by it from the time of its or- 
ganization down to the filing of the petition, showing an 
ever present intention (so the Court held) to drive com- 
petitors out of the field and to monopolize the tobacco 
industry. 
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The Court added the following significant lan- 
guage: 

"Indeed, when the results of the undisputed 
proof which we have stated are fully appre- 
hended, and the wrongful acts which they ex- 
hibit are considered, there comes inevitably to 
the mind the conviction that it was the danger 
which it was deemed would arise to individual 
liberty and the public well-being from acts like 
those which this record exhibits (italics ours), 
which led the legislative mind to conceive and 
to enact the Anti-Trust Act, considerations 
which also serve to clearly demonstrate that the 
combination here assailed is within the law as 
to leave no doubt that it is our plain duty to apply 
its prohibitions" (pp. 182-3). 

This language brings back to mind the view ex- 
pressed by Mr. Justice Holmes in his dissenting opinion 
in the Northern Securities Case (concurred in by the 
present Chief Justice), where he said (193 U. S., p. 

403): 

"The prohibition was suggested by the 
trusts, the objection to which, as every one 
knows, was not the union of former competitors, 
but the sinister power exercised or supposed to 
be exercised by the combination in keeping rivals 
out of the business and ruining those who al- 
ready were in. It was the ferocious extreme of 
competition with others, not the cessation of 
competition among the partners, that was the 
evil feared." 

It also coincides with the view expressed by Ex- 
President Taft in an article published in the New York 
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Times on June 21, 19 14 (being one of a series dis- 
cussing the Anti-Trust Act), in which, after reviewing 
all the Supreme Court decisions under the Act, he 
summed them up as follows : 

"It is possible for the owners of a business 
of manufacturing and selling useful articles of 
merchandise so to conduct their business as not 
to violate the inhibitions of the Anti-Trust Law 
and yet to secure to themselves the benefit of the 
economies of management and of production due 
to the concentration under one control of large 
capital and many plants. 

"If they use no other inducement than the 
constant low price of their product and its good 
quality to attract custom, and their business is a 
profitable one, they violate no law. 

"But if they attempt, by a use of their pre- 
ponderating capital and by a sale of their goods 
temporarily at unduly low prices, to drive out of 
business their competitors, or if they attempt by 
elusive, price controlling contracts with their 
patrons and threats of non-dealing except upon 
such contracts, or by other methods of a similar 
character, to use the largeness of their resources 
and the extent of their output compared with the 
total output as a means of compelling custom 
and frightening off competition, then they dis- 
close a purpose to restrain trade and to estab- 
lish a monopoly and violate the act. 

"The object of the Anti-Trust Law was to 
suppress the abuses of business of the kind de- 
scribed. It was not to interfere with a great 
volume of capital which, concentrated under one 
organization, reduced the cost of production and 
made its profits thereby, and took no advantage 
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of its size by methods akin to duress to stifle 
competition with it." 

In the Bath Tub Case (226 U. S., 20, 49), the 
Court, referring to the Anti-Trust Act, said: 

"It is its own measure of right and wrong, 
of what it permits, or forbids, and the judg- 
ment of the Courts cannot be set up against it 
in a supposed accommodation of its poHcy with 
the good intention of the parties." 

With respect to this language, Mr. Taft, in one 
of the series of articles above referred to, rightly ob- 
served : 

"It should be said that the good motives 
here averred and sought to be proved were the 
desire through a monopoly and control of the 
market and prices to prevent the sale to the 
public of inferior enamel for bath-tubs." 

In the Reading or anthracite coal case (226 U. S., 
324, 370), the Court said: 

"Whether a particular act, contract or agree- 
ment was a reasonable and normal method in 
furtherance of trade and commerce may, in 
doubtful cases, turn upon the intent to be in- 
ferred from the extent of the control thereby se- 
cured over the commerce affected, as well as by 
the method which was used. Of course, if the 
necessary result is materially to restrain trade 
between the States, the intent with which the 
thing was done is of no consequence. But when 
there is only a probability, the intent to produce 
the consequences may become important. 
United States v. St. Louis Terminal Association, 
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244 U. S., 383, 394; Swift & Co. V. United 
States, 196 U. S., 375. 

"In the instant case the extent of the control 
over the limited supply of anthracite coal by 
means of the great proportion theretofore owned 
or controlled by the defendant companies, and 
the extent of the control acquired over the inde- 
pendent output which constituted the only com- 
peting supply, affords evidence of an intent to 
suppress that competition and of a purpose to 
unduly restrain the freedom of production, 
transportation and sale of the article at tide 
water markets." 

It will be noted that in this case the combination 
directly controlled about 75 per cent, of the annual out- 
put of anthracite coal (p. 358) and through its system 
of sixty-five per cent, contracts about 20 per cent, more 
(p. 355), making in all about 95 per cent., but that not- 
withstanding this large percentage the Court put its de- 
cision upon the ground of purpose and intent, remark- 
ing that the sixty-five per cent, arrangement was of so 
unreasonable a character as to bring the case within the 
authority of a long line of cases decided by the Court. 

This brings us to the next question. 

II. 

Do the circumstances which led up to and surrounded 
the organization of the Steel Corporation and the after con- 
duct of its maneigers show an intent to unduly suppress com- 
petition or to effect a monopoly? 

The manufacture and sale of iron and steel products 
is a business of world-wide extent. The great manu- 
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facturers of Great Britain, Germany, France and 
Belgium distribute their products to every country on 
the globe, not excepting the United States. 

To compete successfully for this business requires a 
vast expenditure of capital and the greatest efficiency 
and economy, both in production and distribution. It 
cost the Steel Corporation upwards of $80,000,000. to 
build its Gary plant alone, and $27,000,000. to build its 
tube works at McKeesport and Lorain. Its total expen- 
ditures for new plants and equipment amount to $424,- 
000,000., besides which the cost of establishing its 
foreign agencies is said to have been "enormous", al- 
though the figures are not given (S. C, 192, 200-2). 

The rise and wonderful development of this busi- 
ness in the United States within the short period of a 
single life was told by Mr. Percival Roberts, and goes 
far to explain the occasion and the utility of such an 
organization as the one we are now considering. Mr. 
Roberts said that the firm of A. & P. Roberts, with 
which he became connected in 1876, was started by his 
father and another in 1852 with a capital of only 
$8,000., which was considered sufficient in those days to 
start a works for producing wrought iron; that al- 
though in 1876 a certain amount of Bessemer steel was 
used for rails and a small amount of open-hearth steel 
for a few other purposes, practically all rolled products 
were made of wrought iron, which was produced in 
puddling furnaces ; that a puddling furnace had a pro- 
ductive capacity of about four tons of "muck bar" in 
twenty- four hours and was operated by four men ; that 
there was no continuity of operation in those days ; that 
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after the pig iron had been made in the blast furnace it 
was shipped to the rolling mill, where it was charged 
cold into a puddling furnace and converted into "muck 
bar", which again was permitted to become cold, after 
which it was cut into various sizes and then reheated 
and rolled into finished products (R., XII, 4933). 

He said that in 1876 the total production of pig iron 
in the United States was less than 2,000,000 tons per 
annum, as against nearly 30,000,000 tons produced at 
the present time; that of Bessemer steel the production 
was less than 500,000 tons, as against 12,000,000 tons 
now produced, and that the production of open-hearth 
steel was less than 20,000 tons, and has now reached 
over 17,000,000 tons (R., XII, 4936). 

He said that a man engaged in the iron business in 
those days might be expected to help build a heating or 
puddling furnace one day and the next day go out and 
try to take an order ; that the education of the men was 
not along any lines of specialties, but "each man was 
trying to make a living as best he Imew how" (R., XII, 
4936). 

He said that in 1885 two Englishmen, Thomas and 
Gilchrist, discovered that it was possible to remove 
phosphorus from pig iron during the manufacture of 
steel by the use of lime in the heating furnace; that this 
discovery practically revolutionized the iron industry, 
and that by the year 1890 steel had practically sup- 
planted wrought iron for commercial purposes; that in 
the late eighties the introduction of electricity as a mo- 
tive power so transformed the industry that all works 
had to be rebuilt if the manufacturer desired to keep 
abreast of the most recent developments of the art; that 
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a little later the introduction of the Jones mixer again 
materially changed the situation ; that until then when 
pig iron was tapped from the furnace it was cast into 
sand moulds and allowed to chill ; that the Jones inven- 
tion enabled the production of steel to be carried on as 
one continuous operation from the ore to the finished 
product, never permitting the material to become cold 
until it reached the final marketable shape. He said 
that these changes increased the economic unit of manu- 
facture from a group of puddling furnaces having a 
capacity of forty tons in twenty-four hours, to a 
steel works having a capacity of a thousand tons in 
the same time; that through these changes the cost 
of producing steel became much less than the cost 
of producing wrought iron, although the cost of a 
steel plant was vastly greater than the cost of an 
iron plant; that those concerns whose output was of 
a character and whose tonnage was sufficient, and who 
controlled sufficient capital to convert their works from 
iron to steel, did so, but that there was a vast number 
of them making the lighter products who had neither 
the capital to make the change nor the output to war- 
rant its being made; that there was another class of 
establishments, namely, the blast furnaces, which had 
theretofore supplied the puddling furnaces with their 
pig iron for making bars; that these concerns found 
themselves without customers, and they in turn were 
forced to develop a product which would take the place 
of their former products (R., XIII, 4940-5). 

Mr. Roberts said that the production of steel in 1890 
showed an increase over 1880 of 3,147,271 tons, or 
306.3 per cent.; that the production in 1900 showed an 
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increase over 1890 of 6,510,348 tons, or 155.9 P^^ cent, 
and that the majority of concerns which did not change 
from iron to steel or did not integrate sufficiently to 
control their supply of raw material failed in business, 
or were abandoned by their owners; that there never 
was a year between 1890 and 1900 when there were not 
numerous failures in the iron and steel trade ; that these 
failures were so numerous that probably in some years 
they amounted to more than one hundred (R., XIII, 
4950-6). He said that the revolutions in the industry 
due to the introduction of steel in place of wrought iron, 
were the fundamental reasons for all the earlier aggre- 
gations of works which took place about the year 1898 
and through that year down to 1900 (R., XIII, 4946), 

Mr. Reynders, Vice-President of the Pennsylvania 
Steel Co., being called by the Government, testified 
that it was in the late nineties or about the middle 
nineties that the tendency toward integration in the 
steel business developed; that the steel business as a 
whole was in a very critical condition in the early nine- 
ties ; that the conditions were such that integration was 
resorted to, he presumed, as a matter of self-preserva- 
tion; that it started with the integration of a series of 
units, as a rule representing some particular line of 
products, and as a subsequent development these several 
units were formed into a larger unit, covering prac- 
tically the entire field of steel production (S. C, 34). 

Organization of the Federal Steel Co. 

One of the units formed as the outgrowth of the 
conditions described by Mr. Roberts and Mr. Reynders 
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was the Federal Steel Co. It was chartered in Sep- 
tember, 1898. It had a share capital of $100,000,000. 
and took over the important steel works of the Illinois 
Steel Co. situate at Chicago and Milwaukee, and the 
less important works of the Lorain Steel Co. situate 
at Lorain, Ohio, and Johnstown, Pa. It also acquired 
extensive ore, coal and coke properties situate in Min- 
nesota, Michigan and elsewhere, a railroad connecting 
its Minnesota ore properties with Lake Superior, a fleet 
of steamships on the Great Lakes, and a railroad con- 
necting its different works about Chicago with each 
other and with the great railroads centering there 
(S. C, 26-8). 

None of the companies taken over was in competi- 
tion with any of the others to any extent whatsoever 
save that the Illinois Co. made a large quantity of 
standard rails at its Chicago plant and the Lorain Co. 
made a few at its Lorain plant (S. C, 31-3). 

Mr. Filbert gave the rail production of the Lorain 
Co. as 27,240 tons during the year preceding the 
organization of the Federal (S. C, 32). 

Judge Gary testified that although the Lorain Co. 
could manufacture standard rails it could not do 
so economically, and that its production of rails was not 
such that it could be considered a competitor of the 
Illinois Co. (S. C, 32). 

Mr. Moxham, who was president of the Lorain 
Co. at the time it was sold to the Federal, being 
called by the Government, testified that at its Lorain 
plant the Lorain Co. made girder rails almost en- 
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tirely, and that neither the Lorain plant nor the Johns- 
town plant was in competition with the Illinois Co. 
at the time of the sale. He said that the Lorain Co. 
had recently built a blooming-mill and had sold some 
billets and slabs in the Cleveland district in competition 
with the Carnegie Co.; that its market was a home 
market (S. C, 31-2). 

It appears by the testimony of Mr. Moxham that the 
Lorain Co. had been hawked about for sale for a 
number of years and was sold to the Federal at an in- 
dependent appraisal (S. C, 32). 

Judge Gary testified that the Lorain Co. was 
purchased because it was thought to offer a first-class 
location for manufacturing — for assembling raw ma- 
terial and distributing products — and besides was a 
good location for export business ; that it was situated 
on Lake Erie about 300 miles east of Chicago, and that 
the freight rates at that time were the same from 
Lorain to New York as from Pittsburgh to New York 
(R, XII, 4714). 

Judge Gary said that the organization of the 
Federal was a strictly business proposition ; that the in- 
tention was to form a self-contained and practical or- 
ganization which it was believed would produce and dis- 
tribute to the best advantage and at the least cost and 
would increase the business at home and abroad, and 
that the matter of acquiring a monopoly, suppressing 
competition or restraining trade, was neither discussed, 
alluded to nor considered in any of the meetings when 
the question of amalgamation was under discussion or 
consideration (S. C, 33). 
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Mr. Bacon said that the object of forming the 
Federal was to create for the first time a company 
which in addition to manufacturing faciUties should 
own its own raw material and transportation facilities 
(S. C, 33-4). 

No evidence whatever, direct or circumstantial, was 
offered by the Government in support of its charge of 
intended monopoly in the organization of the Federal 
save only that of Mr. Moxham to the effect that the 
Lorain Co. was at that time making a few 
standard rails and had lately enlarged its old mill so 
that it could make a considerable quantity of such rails 
if it chose to do so (S. C, 31-2). 

We respectfully submit that this slight production 
of standard rails, which both Mr. Moxham and Judge 
Gary say was non-competitive with the Illinois Co., 
falls far short of establishing even a prima facie 
presumption of an intent to monopolize. It is incon- 
ceivable that sensible men would organize a great cor- 
poration like the Federal Steel to suppress competition 
which existed only in theory and only between plants so 
widely separated as the Illinois and the Lorain. 

Organization of the United States Steel 
Corporation. 

The circumstances immediately connected with the 
organization of the Steel Corporation are set forth in 
our Statement of the Case (S. C, 34-49). 

It was essentially a development of the Federal 
Steel Co. The officers of that company discovered 
soon after it commenced business that it lacked 
facilities for manufacturing a sufficient diversity of 
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products, and lacked the capital necessary to acquire 
these facilities, and that the location of its plants was 
such that it could not compete successfully for the 
eastern trade of the United States or reach the foreign 
markets (S. C, 34). 

In order to overcome these difficulties an effort was 
made to raise $45,ooo,cxx). by the issue and sale of mort- 
gage bonds (S. C, 35). 

Mr. Bacon testified that several attempts were made 
to sell these bonds or otherwise to finance the proposi- 
tion, but that they were not successful (S. C, 36). 

Judge Gary testified that while the matter of further 
financing the company hung fire an opportunity was 
offered to buy other plants owned by other companies 
which would avoid the necessity of raising so much 
money and would give the Federal the completed or- 
ganization and the completed properties which it de- 
sired, and would afford it a great diversity of business 
and enable it to do what it had been desirous of doing 
but had failed to accomplish (S. C, 35). 

The opportunity referred to by Judge Gary arose 
as follows: In 1899 Mr. Frick suggested to Judge 
Gary that the Federal should buy the Carnegie Co. 
and perhaps with it some other companies which had 
finishing mills, naming the Wire Co., the Tin Plate 
Co., and others ; the matter was taken up by the Fed- 
eral Board but was dropped upon its being ascertained 
that Mr. Frick would not agree to remain with the Car- 
negie Co. and assist in carrying on its business 
(S. C, 36). 
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Soon thereafter an option on the Carnegie proper- 
ties was given to the Moore brothers, who offered it to 
or through J. P. Morgan & Co., but the offer was not 
accepted, and the option lapsed (S. C, 36). 

Early in 1900 the Carnegie properties were again 
offered to the Federal, this time through Mr. Schwab, 
who strongly urged their purchase. The Federal di- 
rectors appear to have regarded the offer with favor. 
They depended upon Mr. Morgan, however, to finance 
the proposed purchase, and this he seemed disinclined 
to do. The offer was repeated by Mr. Schwab in about 
two months, but with no better result (S. C, 36-7). 

On December 12, 1900, Mr. Schwab delivered an 
address on the steel industry at a dinner given in his 
honor in New York. In this address he dwelt upon the 
advantages to be derived from specialization and large 
scale production in the manufacture of steel, and 
claimed in particular that by such means a great ex- 
port business could be built up. Mr. Morgan was a 
guest at this dinner and after the address asked Mr. 
Schwab to go over the matter with him again, which 
Mr. Schwab did (S. C, 38). 

Within a week or two after this dinner Mr. Morgan 
sent for Mr. Schwab and the whole subject of Mr. 
Schwab's address was gone into again with much more 
detail. Mr. Schwab pointed out the economies and ad- 
vantages which he thought would result from the ap- 
plication of his theories to the steel industry. He stated 
that up to that time our exports of steel had generally 
been nominal and gave it as his opinion that the export 
business could only be made profitable by the organiza- 
tion of a large corporation which should have facilities 
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for manufacturing all kinds of steel and would be pre- 
pared to furnish to its customers every form of steel 
that they might require for a structure or for a busi- 
ness, and that half a dozen or a dozen individual com- 
panies could not afford the expense or the organization 
or the talent necessary to establish a successful export 
business, while such a corporation as he outlined could 
afford it (S. C, 39). 

Mr. Bacon said that Mr. Morgan was much im- 
pressed by these interviews with Mr. Schwab, and on 
the day following Mr. Schwab's visit asked him 
(Bacon) to see Judge Gary and ascertain what the 
Judge thought about the purchase of the Carnegie prop- 
erties as a business proposition. Mr. Bacon did this, 
and the next day Judge Gary went to Mr. Morgan's 
office. The latter brought up the subject by saying that 
the proposition of the Carnegie people was a very im- 
portant one and that he would like to know what was 
the opinion of the Federal people about the purchase; 
that if it was considered a good business proposition he 
would try to form a syndicate to finance it. It was then 
arranged to call together the leading men of the Federal 
Steel Co. and in response to telephonic requests Messrs. 
H. H. Porter, H. H. Rogers, D. O. Mills, Nathaniel 
Thayer, and Norman B. Ream came to the office. Mar- 
shall Field, who was also a director, did not attend, but 
the proposition was discussed with him over the tele- 
phone. Before the end of the day it was unanimously 
agreed by the directors present that it would be ad- 
visable to accept the Carnegie offer, if the proposition 
could be financed (S. C, 40-1). 
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At this same conference of Federal directors it was 
decided that if the Carnegie properties were purchased 
other properties should be purchased for the manu- 
facture of products not made by the Federal or the 
Carnegie. Mr. Schwab said that he advised in favor 
of the purchase of the Tube, the Hoop, the Wire, the 
Tin Plate, the Sheet and the Bridge companies as fur- 
nishing lines which the Federal and the Carnegie did 
not have. This was agreed to and it was determined 
to go ahead and see if the properties selected could be 
bought upon a satisfactory basis (S. C, 42). 

The negotiations for the acquisition of these prop- 
erties were entrusted to J. P. Morgan & Co., but were 
directed by Judge Gary and were participated in by 
Messrs. Porter, Thayer, Mills, Ream and other Federal 
directors. These negotiations were carried on at arm's 
length and in the case of the Wire, Tin Plate, Sheet 
Steel, Steel Hoop and National Steel companies, were 
prolonged (Bacon, R., XIV, 5481). They finally re- 
sulted in the purchase, for the best price obtainable, of 
practically all the stocks and bonds of the following 
companies: Federal Steel Co., Carnegie Co., American 
Steel & Wire Co., National Tube Co., National Steel 
Co., American Tin Plate Co., American Steel Hoop 
Co., American Sheet Steel Co., American Bridge Co., 
and Lake Superior Consolidated Iron Mines. 

The Steel Corporation was thereupon organized 
February 25, 1901, to take over these stocks and bonds 
and upon receipt of the same it issued in payment 
therefor its bonds to the amount of $303,450,0x30; its 
preferred stock to the amount of $510,205,743, and its 
common stock to the amount of $508,227,394. It also 
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assumed underlying bonds to the amount of $59,- 
091,657 and purchase money obligations and real es- 
tate mortgages amounting to $21,872,023, the whole 
aggregating $1,402,846,817 (Pet., p. 19). 

Mr. Schwab testified that there was no scheme of 
monopoly or suppression of competition or restraint of 
trade at all involved in the organization of the Cor- 
poration; that from the moment when he first started 
his conversation with Mr. Morgan the question of gain- 
ing a monopoly or in any way controlling the steel in- 
dustry was never mentioned, and that neither Mr. 
Morgan nor any of Mr. Morgan's associates ever in- 
timated to him a desire to form a corporation on other 
lines or for other purposes than the economic develop- 
ment of the steel industry (S. C, 49). 

To the same effect is the testimony of Judge Gary 
and Mr. Bacon. 

The latter, on being asked what was said by the 
gentlemen present at Mr. Morgan's office when it was 
decided to accept the Carnegie offer and to organize the 
Steel Corporation, answered : 

"It was said by all those gentlemen present, 
and I knew it to be their opinion, having been 
so closely associated with them for many years, 
that the object to be attained was the creation of 
a great new steel company based upon the Fed- 
eral Steel Company, which would be able, by 
the ownership of its raw materials, by all legiti- 
mate means of rail and lake transportation, and 
by the ownership of finishing mills of all de- 
scriptions, both in the East and West, to create 
a plant which should be able to manufacture 
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every kind of iron and steel, and by reason 
largely of its ability to reduce the cost of pro- 
duction and the territorial distribution of its 
plants and activities, sell its products to the best 
advantage in every market in the world. I know 
that to be the object of those men that formed 
the United States Steel Corporation" (S. C, 
49-50). 

Mr. Bacon testified that both he and Mr. Morgan 
advised with Mr. Abram S. Hewitt very frequently with 
regard to the organization of the Steel Corporation; 
that both of them relied a great deal upon the advice 
and opinion of Mr. Hewitt; that Mr. Hewitt was re- 
garded as one of the wisest men in the iron and steel 
business in this part of the world and in fact, as the 
Nestor of the iron and steel family (S. C, 51). 

Notwithstanding the foregoing testimony, which is 
wholly uncontradicted, the Government insists that the 
circumstances surrounding the organization of the Steel 
Corporation show that the dominating purpose in the 
minds of the men who promoted it was the suppression 
of competition, and the creation of a monopoly in the 
manufacture and sale of iron and steel and the prod- 
ucts thereof. 

We shall now proceed to examine the grounds upon 
which this claim is based, as we understand them. 

First: It is insisted that the acquisition of plants 
producing so large a percentage of the domestic output 
of iron and steel of itself evidenced an intent to monopo- 
lise, whether a monopoly actually residted or not. 

In no case has the acquisition of a percentage no 
greater than that acquired by the Steel Corporation 
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been held in and of itself to evidence an illegal intent. 
In the Standard Oil, Tobacco and Reading cases the 
percentages of business acquired or controlled were 
very much greater than in the present case, as appears 
above (supra, pp. 24, 25-6, 30), and no legitimate 
reasons for the acquisitions were found to exist. Here, 
however, such reasons abundantly appear. 

The Record shows that there existed just such a 
situation as the promoters described, and that the rea- 
sonable and economic way to meet it was by such an 
organization as they projected and brought about. It 
shows that the Federal was short of finishing mills 
( S. C, 34, 43 ) ; that the location of its plants was such 
that it could not reach the eastern or foreign markets 
(S. C, 73-9) ; that great economies in manufacture and 
distribution could be effected by such a combination 
(S. C, 186-90) ; that the foreign trade of the United 
States was undeveloped (S. C, 192-8), and that this 
foreign trade could be developed and established only 
by an organization having sufficient capital and facili- 
ties to manufacture on a large scale substantially all 
the finishe4 products of steel and put them down in 
foreign markets in large quantities and at prices and 
in condition which could not be bettered by the great 
producers of other countries (S. C, 198-209). 

It is true that the Federal, if it had possessed the 
means, could have built new plants as extensive and 
diversified as those which the Steel Corporation ac- 
quired. This, however, would have required time, and 
besides would have been such a wasteful duplication of 
existing facilities that sufficient funds for the purpose 
could probably not have been obtained. The Federal 
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had not been successful in its attempt to raise even 
$45,000,000 for the duplicating process (S. C, 35). 

On the question of intent to monopolize, it is to be 
noted that no attempt appears to have been made to 
acquire either Jones & Laughlin, Cambria, Pennsyl- 
vania or Bethlehem. These concerns were too large 
and important to have been overlooked by inadvertence, 
and monopoly or control of the industry could hardly 
have been anticipated without them. 

Second : It is insisted that notwithstanding the low 
percentage of Lake Superior ore which, as we now 
know, the Corporation acquired, its officers at the time 
of the acquisition supposed that it had from 70 to 80 
per cent, of such ore, and that this showed an intent to 
monopolise. 

Reference is made to a remark of Judge Gary at a 
meeting of the Executive Committee of the Steel Cor- 
poration held May 6, 1902, to the effect that the Steel 
Corporation then had everything on the Vermillion and 
everything on the Mesaba that was first-class with two 
exceptions which it could not get, and that if it had the 
better ores it could aflford to let its competitors get the 
low grade ores (S. C, 457). 

With respect to this remark of Judge Gary it is to 
be noted that he was simply arguing against the in- 
sistence of Mr. Schwab that the Corporation should 
buy additional ore lands (G. E., II, 572). The minutes 
of the Corporation show frequent refusals of this char- 
acter. Mr. Schwab and Mr. Gayley both testified to the 
reluctance of the Steel Corporation to add to its ore 
reserves notwithstanding the constant importunities of 
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its ore experts and their insistence that it ought to main- 
tain a fifty-year supply (S. C, 462). 

Defendants' Exhibit loi (D. E., IV, 393-6) gives 
a four-page list of ore properties offered to the Steel 
Corporation and rejected by it. 

With respect to the erroneous opinion expressed by 
officers of the Steel Corporation to the effect that it had 
acquired from 70 to 80 per cent, of the Lake Superior 
ores (S. C, 456), it is enough to say that no evi- 
dence in the case vi^arrants the conclusion that these of- 
ficers or any one else, either within or w^ithout the Cor- 
poration, regarded this acquisition as in excess of the 
legitimate needs of the Corporation, or that it was 
made with a view to excluding any other manufacturer 
from the field, or that there was ever a time when other 
manufacturers could not secure adequate supplies of 
satisfactory ore from either the Lake Superior region 
or other available sources. The essential element in an 
attempt to monopolize, to wit : the exclusion of others, 
is therefore not shown to have existed. 

Third: It is claimed that the various companies 
acquired by the Steel Corporation were themselves 
monopolies and that in purchasing them the Corpora- 
tion must have intended to acquire and perpetuate such 
monopolies. 

Whether these companies were monopolies at 
the time of their respective organizations will be dis- 
cussed hereafter. For purposes of argument we may 
assume that the proofs in this case show that they were. 
It does not follow, however, that this was apparent in 
1 90 1. Whether they were or not depended upon the 
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circumstances of each particular case. They were or- 
ganized under conditions that were altogether abnor- 
mal, as we have already shown. They acquired nu- 
merous plants and large percentages of the businesses 
in which they were respectively engaged,, it is true, but 
these acquisitions were to a considerable extent mere 
matters of salvage (S. C, 529-31, 535). The com- 
panies did not appear to have actually suppressed com- 
petition, restrained trade or acquired a monopoly, since 
their percentages of the business in general had stead- 
ily decreased from the time of their formation, the 
decrease in several important lines having been very 
marked (Compare G. E., VII, 2018, with Pet, p. 23). 
Moreover, it appears that in 1898 a commission was 
appointed under a special act of Congress to investigate 
industrial combinations and trusts. The commission 
was noteworthy. It consisted of five members ap- 
pointed from the Senate, five appointed from the House, 
and nine appointed by the President. The investiga- 
tion was commenced in 1898 and continued down to the 
summer of 190 1. Among the combinations investigated 
were the American Tin Plate Co., the National Steel 
Co., the American Steel Hoop Co., the Federal Steel 
Co. and the American Steel & Wire Co. The report of 
this commission was not offered in evidence, and it does 
not appear that the commission found, or that the evi- 
dence taken by it disclosed that any one of the corpora- 
tions named was organized with intent to suppress 
competition, restrain trade or create a monopoly (R., 

XII, 4755). 
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Fourth : It is charged that the organization of the 
Steel Corporation was brought about in part at least by 
a threat of the Carnegie Co. to go into the manu- 
facture of hoops, rods, wire and other finished products. 

The evidence on this subject is collated in our State- 
ment of the Case (S. C, 57-61). 

It appears that in the month of June, 1900, Mr. 
Carnegie observed that the Hoop Co. was taking 
less tonnage from the Carnegie Co. than he had 
expected and thereupon wrote from Skibo to Mr. 
Schwab, the President of his company, that this should 
be stopped or the Carnegie Co. should promptly 
go into making the Hoop Co.'s product. On July 
7th he cabled that a crisis had arrived and that the only 
policy open was to start at once hoop, rod, wire and nail 
mills (S. C, 57-8). He followed this by a letter 
written July nth, confirming his cable and stating: 
"We need to manufacture hoops, cotton ties, steel wire, 
nails, tubes, perhaps other things later as we go on" 
(S. C, 59). At a meeting of the Carnegie Co. 
held July i6th, Mr. Lauder remarked: "I would 
not want to go on with these improvements until I see 
Mr. Carnegie and have a talk with him" (G. E., VI, 
1886). 

Mr. Gayley testified that Mr. Phipps and Mr. 
Lauder were very doubtful about proceeding at that 
time and went abroad and saw Mr. Carnegie, and Mr. 
Carnegie changed his opinion and the plans were laid on 
the table (S. C, 60). 

On July 30th Mr. Carnegie cabled Mr. Schwab in 
part as follows : "Come sure. Wish conference. Am 
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anxious. Glad improvements postponed. Absolutely- 
necessary you hold every dollar" (S. C, 6i). 

This is the last we hear of the "threat" to build 
either hoop, rod, wire or nail mills. 

Mr. Farrell said that the Carnegie people "were 
always talking about going into everybody's business, 
but we never paid much attention to what they were say- 
ing, in the trade" (S. C, 6i). 

As to the claim that this "threat" influenced the or- 
ganization of the Steel Corporation, it is sufficient to 
say that not only was it abandoned six months before 
the idea of organizing the Steel Corporation was 
started, but that neither the Federal Steel nor any of its 
directors, the latter of whom conceived and promoted 
the Steel Corporation, had any interest whatever in the 
manufacture of hoops or wire products. 

Fifth : Again it is claimed that Mr. Carnegie was 
threatening to build a large tube works at Conneaut on 
Lake Brie; that Mr. Morgan was interested in the 
National Tube Co. and that fear of the competi- 
tion thus threatened with the National induced Mr. 
Morgan to form the Steel Corporation. 

The evidence on this subject is set forth in our 
Statement of the Case (S. C, 53-7). 

Mr. Schwab testified that the proposal of the Car- 
negie Co. to go into tubes had been under con- 
sideration and had been publicly discussed for at 
least three years before the Steel Corporation was 
formed, and that there was nothing new about it in the 
latter part of 1900 — nothing that was not known before. 
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To the same effect is the testimony of Mr. Corey and 
Mr. Bacon (S. C, 55). 

At a meeting of the Carnegie Co. held November 
6, 1900, Mr. Schwab made the following statement: 

"When I was in New York last week, J. 
Pierpont Morgan sent word he would like to see 
me. I did not comply for several reasons. I 
thought it was about railroad matters, but I did 
meet Mr. Steele who is his chief assistant, and 
was informed it was in reference to tubes ; that 
the Morgan people had financed and put through 
this new tube combination, and were much 
alarmed about our going into tubes" (S. 
C, 54). 

Mr. Schwab explained this statement in his testi- 
mony by saying that he had some conversation with Mr. 
Steele about the desirability of the Tube Co. buy- 
ing its raw material from the Carnegie Co. and 
converting the same into tubes, thus preserving the 
business of the two concerns rather than have the Car- 
negie Co. make the finished article, and that the 
statement that the Morgan people were much alarmed 
was probably his own conclusion (S. C, 54-5). 

Mr. Bacon, Mr. Schwab and Judge Gary all say that 
the proposal of the Carnegie Co. to build a tube 
works had nothing whatever to do with the organiza- 
tion of the Steel Corporation (S. C, 55-6). 

Judge Gary's attention was called on cross-examina- 
tion to his testimony before a committee of the House 
of Representatives in 1908 to the effect that at the time 
the Steel Corporation was formed there was fear of a 
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Steel war coming from Mr. Carnegie's announcement 
that he was going into the tube business and was going 
to build a railroad from Pittsburgh to New York, and so 
forth ; that there was apprehension of trouble and that 
to quiet this apprehension and remove the doubt was, he 
thought, one of the governing motives on the part of 
Mr. Morgan, but not of himself, in the organization of 
the Steel Corporation (S. C, 56). 

With respect to this testimony Judge Gary stated 
that what he said about the attitude of Mr. Morgan's 
mind was based on newspaper and magazine articles 
appearing at or after the time when the Steel Corpora- 
tion was formed, and on a remark he once heard made 
to the effect that Mr. Morgan expected Mr. Car- 
negie would build a railroad from Pittsburgh to New 
York; that from all these he had gathered the idea that 
Mr. Morgan was more or less concerned because of his 
railroad interests (S. C, 56-7). 

It should be noted in this connection that in 1899 
the Federal directors entertained Mr. Frick's suggestion 
that they buy the Carnegie properties and also certain 
finishing mills, and that they abandoned the matter only 
upon learning that Mr. Frick would not agree to remain 
with the Carnegie Co. and assist in carrying on 
the business (S. C, 36). 

Also, that in the early part of 1900, when Mr. 
Schwab repeated the suggestion, the Federal directors 
discussed it and urged upon Mr. Morgan the benefit 
which they thought such an acquisition would be to the 
Federal (S. C, 36). 

And lastly, that it was Judge Gary, Mr. Porter, Mr. 
Ream, Mr. Mills, Mr. Rogers and Marshall Field (no 
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one of whom appears to have had any interest in the 
National Tube Co.) who finally decided upon the 
purchase, Mr. Morgan simply stating that if they con- 
sidered it a good business proposition he would en- 
deavor to finance it (S. C, 40-1). 

Judge Gary testified that J. P. Morgan & Co. were 
the financiers ; that they did not assume to be anything 
else ; that they were asked to be the financiers, and that 
so far as the business questions were concerned they 
did not assume to act (S. C, 41). 

It should also be noted that only about a month be- 
fore the Schwab dinner Mr. Morgan had turned a deaf 
ear to the Carnegie proposition upon its being again 
presented by Judge Gary, and that he never entertained 
it or paid the slightest attention to it until after he had 
Hstened to Mr. Schwab's portrayal of the possibilities 
of the steel business (S. C, 56). 

Mr. Bacon testified that neither Mr. Morgan nor the 
firm of J. P. Morgan & Co. took part in the organization 
of the Steel Corporation or, in particular, in the acquisi- 
tion of the Carnegie properties in order to prevent the 
building of these tube works ; that the matter of build- 
ing or proposed building of tube works by the Carnegie 
Co. was not mentioned as a factor of the slightest 
importance in connection with the negotiations ; that he 
remembered it was stated that such a plant was con- 
templated by the Carnegie Co., but beyond that it 
made no impression upon him, and that he knows it was 
not a factor of any importance in the consideration of 
the purchase of the Carnegie Co. (S. C, 55). 



53 

Judge Gary stated that the purpose of Mr. Carnegie, 
if he had such a purpose, to go into the tube business, 
was neither discussed nor considered in connection with 
the organization of the Steel Corporation; that it was 
not alluded to by Mr. Morgan, or any other director 
of the Federal Steel Co., in the deliberations 
which led up to the acceptance of the Carnegie offer 
(S. C, 56). 

Judge Reed, who took part in preparing the legal 
papers connected with the organization and became one 
of the directors, testified that so far as he heard the 
purpose of the organization of the Steel Corporation 
discussed at the time, it was consistent with Mr. 
Schwab's remarks at the dinner referred to, which was 
the formation of a company large enough and strong 
enough to build up an export trade all over the world, 
to conduct its operations on such a scale as to result in 
a minimum of manuf acuring cost and greatest economy 
in distribution of products, and generally to make a 
success for the company in that way (R., XIV, 5663). 

If, however, we should assume that Mr. Morgan or 
J. P. Morgan & Co. were influenced in agreeing to 
finance the Steel Corporation by a desire to prevent 
Mr. Carnegie from building a tube works at Conneaut, 
it would not follow that the Corporation was organized 
for any such purpose. What the purpose of the pro- 
moters was in this respect may be important, but the 
undisclosed motives of the financiers are of no account 
whatever. No one pretends that Mr. Morgan or any 
member of his firm communicated any such motive or 
purpose to the Federal directors or to any of them. 
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Sixth: It is claimed that a traffic agreement en- 
tered into between Carnegie Steel Co. and the Gould 
Syndicate on February 4, igoi, influenced the accept- 
ance of the Carnegie offer. 

This agreement is printed in G. E., VI, 19 12. It 
recites the purpose of the Syndicate to build a railroad 
from Pittsburgh to Toledo there to connect with the 
Wabash line to Chicago. It provides that the Car- 
negie Co. shall give to the new line one-fourth of the 
business controlled by the Carnegie Co., destined to 
points reached by such new line. 

Mr. Schwab testified that the purpose of the agree- 
ment was to give to the Carnegie Co. better freight 
facilities, better rates, and better traffic arrangements. 
He said that the railroad was built and the arrange- 
ment carried out (S. C, 62). 

Just how this agreement can be supposed to have 
influenced the purchase of the Carnegie Co. we are 
unable to conjecture. That it could not have influenced 
the purchase is shown by several circumstances : 

( 1 ) It was not made until after the Carnegie offer 
was accepted. 

(2 ) It does not appear to have been brought to the 
attention of the officers or directors of the Federal 
Steel Co. until after the Steel Corporation was formed. 

(3) It was carried out (necessarily after the Steel 
Corporation was formed) and so far as appears with- 
out evasion or attempted cancellation on the part of 
the Steel Corporation. 
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SEVENTH : It is alleged that the Steel Corporation 
was largely over-capitalized, and that the main prospect 
for maintaining earnings on this over-capitalisation 
was the power of monopoly which the Corporation 
acquired. 

As we understand this claim, it is first, that there 
was a large over-capitalization, and second, that such 
over-capitalization showed or tended to show an intent 
to monopolize, since only by the acquisition of a 
monopoly could the Corporation expect to earn ordinary 
dividends on such over-capitalization. 

We have collected the evidence on the question of 
value in our Statement of the Case (S. C, 44-9). 

There are two answers to the Government's claim 
in respect to over-capitalization. The first is that the 
claim is based on the value of the properties taken over 
considered as independent units instead of on their value 
in combination for legitimate manufacturing purposes. 

It appears without contradiction that the purchase 
of these properties was negotiated at arm's length and 
that they were severally acquired upon the best terms 
obtainable (S. C, 47). Whether they were worth 
more or less to the owners than the price paid, is of no 
account. The true question is whether or not when com- 
bined into one great manufacturing unit they were 
worth to the Corporation the price which it paid for 
them for the purposes which its projectors declared. 

On this question the Government's testimony is a 
blank. 

Mr. Schwab, however, testified that in his judgment 
the capitalization of the Steel Corporation did not ex- 
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ceed the value to the Corporation of the properties 
which it acquired, and, alluding to a sworn estimate of 
the value of its ore properties, made by him in 1902 
(wherein he put their value at $700,000,000), he said 
that it represented his candid opinion at the time, and 
that he felt very proud of the fact that it had been veri- 
fied a number of times since (S. C, 47'9)- 

Judge Gary stated that it was his opinion at the time 
the properties were purchased and at the time he testi- 
fied, that they were worth to the Corporation the price 
which it paid for them in its stock (S. C, 47). 

The record shows that the earnings of the Carnegie 
Co. alone in 1901 were $29,262,000 (S. C, 47). 

The second answer is that over-capitalization does 
not necessarily or even ordinarily indicate an intent to 
monopolize or the acquisition of a monopoly. 

It is common knowledge that the practice of over- 
capitalization was very prevalent during the period in 
which the Steel Corporation was organized. It usually 
took the form of an issue of preferred stock for the 
value of the property acquired or the amount of money 
contributed, together with common stock in varying 
amounts as a bonus. It was by no means confined to 
monopolies, and to attribute to it evidence of an intent 
to monopolize is to run counter to the knowledge of 
every experienced lawyer and judge. 

But it seems to us that the question of over- 
capitalization has not the importance which the Govern- 
ment attributes to it for another reason. The Corpo- 
ration has earned and paid ordinary dividends on its 
stock and has put back into plant and equipment, out of 
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earnings, $350,000,000 (S. C, 192). If these earn- 
ings were acquired by restraining trade or maintaining 
a monopoly the Corporation is guilty, whether it was 
over-capitalized or not. If, on the other hand, they 
are the legitimate fruits of the combination, derived 
from the proper exploitation of its properties, they of 
themselves prove that those properties were worth to 
the Corporation the price which it paid for them. In 
which of these ways they were actually derived we shall 
consider later on. 

We have now reviewed all the circumstances sur- 
rounding the organization of the Steel Corporation 
which, as we understand, the Government claims show 
an intent to monopolize or to restrain trade. We sub- 
mit that they do not show or even tend to show any 
such purpose or intent. 

They neither disturb nor obscure the great control- 
ling facts : 

(i) That the Carnegie properties were offered to 
the Federal directors — not sought by them (S. C, 
36-8) ; 

(2) That Mr. Carnegie's offer was not based upon 
a desire to enter a combination, but upon a desire to 
retire from business and devote his life and means to 
philanthropic purposes (S. C, 37-8), and 

(3 ) That the offer was accepted and complementary 
properties purchased because Mr. Schwab was able to 
inspire the Federal directors and Mr. Morgan with his 
vision of a great business which should embrace all 
lines of steel and all processes of manufacture from 
the ore to the finished product and which, by reason 
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of the economies thereby effected and the diversity of 
products it would be able to offer, could successfully 
compete in all the markets of the world. 

The vision was no idle dream, as subsequent events 
have proven, and it is not to be wondered at that Ameri- 
can business men were captivated by it. It appealed 
alike to their pride, their interest and their patriotism. 
Mr. Bacon said that it was the burden of all their talk 
(S.C, 49-51)- 

To picture this organization as a mere combination 
among owners of competing concerns is to ignore all 
the testimony in the case. First, the great majority 
of the concerns were not competing; second, not a wit- 
ness produced by either side attributes to the owners or 
representatives of any of the subsidiaries, except Mr. 
Schwab and the Federal directors, any part in the or- 
ganization of the Corporation, and Mr. Schwab's par- 
ticipation was limited to suggesting and advising it. 
The owners of all the subsidiaries except the Federal 
were treated as prospective vendors and negotiated 
with at arm's length (S. C, 47) ; and although a num- 
ber of them were given participation in the syndicate 
and later representation on the Board of Directors, this 
was because of their financial standing in the one case 
and their stock ownership in the other, and neither 
entitled them to the credit of, nor made them respon- 
sible for the organization. 

The organization was but a natural and normal 
development from existing trade and manufacturing 
conditions and was only notable because of the large- 
ness of the conception which underlay it and the 
courage exhibited in undertaking to carry it out. But 
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ability to think large and courage to execute the thought 
are not condemned by the law. Indeed, the future 
prosperity of our country and its standing among the 
nations must depend in large measure upon the en- 
couragement given to these attributes of the American 
business man. 

But the intent with which a combination is formed 
whose purpose is to operate in the future is only prima 
facie shown by the circumstances which attend it. 

The after-conduct of the parties, as shown in the 
Standard Oil and Tobacco cases, may either confirm or 
altogether dispel any presumption arising from these 
circumstances. 

We shall therefore proceed to examine the practices 
of the Steel Corporation in the conduct of its business in 
so far as they throw light upon the intent with which 
it was organized. 

First, as to what, if anything, the corpora- 
tion HAS DONE TOWARD ACCOMPLISHING THE OBJECTS 
DECLARED BY ITS FOUNDERS. 

(a) In effecting economies in the manufacture and 
distribution of steel products. 

The testimony on this subject is collated in our 
Statement of the Case (S. C, 186-90). 

Mr. Schwab testified that the officers of the Steel 
Corporation immediately started out by calling together 
the officials of the various companies to discuss ways 
and means of carrying out the economies in contempla- 
tion when the Corporation was formed, and that in 
every case, so far as he knew, the economies immedi- 



60 

ately obtained were greater than those which he had 
previously estimated (S. C, 187). 

Mr. Filbert, the Comptroller, testified to a system 
of comparative cost sheets put in operation within two 
or three weeks after the Corporation started business. 
He said that these sheets are made up monthly; that 
the different works are ranked thereon according to 
their practice, the one having the best practice being 
marked No. i, the next No. 2, etc. ; that copies of these 
sheets are sent to the different officers of the Steel Cor- 
poration and their subsidiaries, and also to the plant 
managers, and that there is great competition among 
the managers to get to the top of the list (S. C, 187). 

Mr. Schwab testified that through this system the 
Corporation obtained a saving in the first year of 
approximately $4,000,000 in the blast furnace depart- 
ment alone (S. C, 187). 

Mr. Parrell testified that the Corporation is now sav- 
ing about 3,000,000 tons of coal per year by the use of 
by-product coke ovens; that by briquetting their flue 
dust they save about 200,000 tons of ore per year that 
was formerly wasted; that after a long study of the 
mixing of ores they built a concentrating plant on the 
Mesaba range which made available 100,000,000 tons 
of ore that was theretofore considered unsuitable for 
steel making, and that they now manufacture each year 
10,400,000 barrels of cement from blast furnace slag, 
which was formerly a waste product (S. C, 188-90). 

Referring to their foreign trade, Mr. Farrell said 
that the cost of carrying it on has been reduced from 
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upwards of 7 per cent, on their invoice values in 1903 
to .8 of I per cent, in 191 1 (S. C, 190). 

Judge Gary testified to the great saving in cost 
which the Steel Corporation has been able to effect by- 
integrating the various processes of manufacture 
(S. C, 188). 

He said that notwithstanding the large increases in 
freight rates and wages and the price of everything 
they had to buy, the Corporation's subsidiaries had 
been able to keep their cost of production down and to 
maintain a downward tendency in their selling prices 
(S. C, 255). 

(b) In developing the steel trade generally. 

We have collated the evidence on this point in our 
Statement of the Case (S. C, 190-2). 

It shows that the production of finished rolled iron 
and steel in the United States increased from 9,487,000 
tons in 1900, to 21,621,000 tons in 19 10, and surpassed 
that of every other basic product except cement. 

The evidence does not show that this wonderful in- 
crease was due entirely to the efforts of the Steel Cor- 
poration or that the Corporation's rate of increase kept 
pace with that of its competitors. 

Nevertheless, competitors and customers alike at- 
tributed the great growth of the industry during the 
period named in chief part to the attitude and efforts of 
the Steel Corporation. 

Thus, Benjamin F. Miles, of Cleveland, O., con- 
nected with various lines of steel manufacture, testified 
that the Corporation has been a great help to the 
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country and a godsend to the small consumer of steel 
products (S. C, 191). 

Paschal G. Shook, an iron merchant of Birming- 
ham, Ala., testified that the Corporation has been vastly- 
beneficial to all consumers of steel and to the community 
at large (S. C, 191). 

Julius Kahn, President of the Trussed Concrete 
Steel Co. of Detroit, Mich., testified that he at- 
tributed a large portion of the success of his company 
to the service which the Steel Corporation had given it, 
and that he considered the Steel Corporation as one of 
the greatest supports to the general industry (R., 
XXIII, 9478). 

Charles Page Perin, Government expert, testified 
that the Corporation has been a great lesson to the iron 
industry of the South and has given all the iron masters 
something to think about (S. C, 191). 

James Bowron, President of the Gulf States Steel 
Co., testified that the entry of the Steel Corpora- 
tion into the southern district placed the southern re- 
sources of raw material, for the first time since the iron 
business began in that district, in contact with adequate 
capital for their development upon a broad commercial 
scale which would permit the introduction of scientific 
improvements and developments which could be im- 
itated by other producers, thus in turn cheapening 
products, avoiding waste and helping the district, the 
consumers, and everybody else (R., XXV, 10431). 

See also the testimony collated in our Statement of 
the Case : (o) With respect to the Corporation's treat- 
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ment of its competitors (S. C, 216) ; (b) With re- 
spect to the Corporation's treatment of its customers 
S. C, 247) ; (c) With respect to steadying the 
market and preventing rapid and extreme fluctuations 
(S.C.,248). 

Mr. Schwab testified that no factor has ever come 
into the steel industry in this country which has done 
more or as much to foster trade and to stimulate healthy, 
effective and lasting competition as the Steel Corpora- 
tion (S. C, 191). 

By what methods the Steel Corporation has aided 
in developing the industry we shall see presently. 

(c) In developing its foreign trade. 

The evidence on this subject is abstracted in our 
Statement of the Case (S. C, 192-212). 

It appears that no systematic or sustained attempt 
was ever made before the Steel Corporation was 
formed to develop a foreign trade in any steel product, 
with the possible exception of wire. In this a con- 
siderable trade seems to have been built up by the Steel 
& Wire Co., which alone among the subsidiaries man- 
ufactured products capable of the great diversification 
required by the foreign trade (S. C, 192-8). It will 
be noted that this company exhibited 1,800 different 
kinds of wire products suitable for foreign markets at 
the Paris Exposition in 1900 (S. C, 552). 

Steel products were sold abroad by nearly all the 
large manufacturers, at times in large quantities, be- 
fore the Corporation was formed. These sales, how- 
ever, were due to what is known as the "dumping pro- 
cess" which, as applied to the steel trade, consists of 
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selling surplus stock in a foreign market at any price 
which can be obtained. Mr. Farrell said that it re- 
sulted in demoralizing the foreign trade and destroy- 
ing the foreign market (S. C, 192-3). 

To the same effect is the testimony of Mr. Schwab 
( S. C, 194). 

(See on this subject the correspondence between 
Mr. Carnegie and Mr. Schwab, S. C, 194-5). 

As soon as the Corporation was formed the Ex- 
ecutive Committee took action looking to the establish- 
ment of a permanent foreign trade. On May 28, 1901, 
it adopted a resolution reading in part as follows : 

"The representatives of the selling depart- 
ments should be advised that the policy to be 
pursued is to maintain our export business 
under all circumstances and to increase the same 
when expedient * * * ; the idea being that 
our export trade is not for the purpose of dis- 
posing of surplus products from time to time" 
(S. C, 198). 

Mr. Farrell, who had been connected with the Pitts- 
burgh Wire Co., was brought to New York and 
put in charge of the development of the Corporation's 
export business. Mr. Schwab testified that it took from 
one to two years to get it started (S. C, 199). 

Mr. Farrell testified that in starting they had to 
overcome the dumping business and besides were handi- 
capped by other circumstances (S. C, 200). 

In October, 1903, they organized the United States 
Steel Products Co. for the purpose of concentrat- 
ing in a single management the sale and distribution 
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in foreign markets of the products of all the subsidiary 
companies (S. C, 200). 

Mr. Farrell was made president of the Products 
Co., and gives an account of its development and 
operations which reads like a romance. It is abstracted 
in our Statement of the Case (S. C, 200-2). 

One of the first things the Products Co. did 
was to establish selling agencies in all parts of the 
world. These now number two hundred sixty-eight 
and are located in sixty different foreign countries 
(S. C, 200-1). 

It also established warehouses at central points in 
many different foreign countries. In these are carried 
nearly everything the Corporation manufactures in 
the way of finished material. These warehouses now 
number about forty (S. C, 201). 

The Corporation's products are transported from 
this country to these foreign warehouses largely in 
vessels chartered for that purpose, the number under 
charter ordinarily running from thirty-five to forty 
(S. C, 201-2). 

As already stated, the Products Co. has re- 
duced the cost of doing the Corporation's foreign busi- 
ness from upwards of 7 per cent, of the invoice value of 
its products in 1903 to .8 of i per cent in 191 1, and it has 
built up the Corporation's foreign trade from 290,000 
tons in 1903 to 2,537,000 tons in 191 2. 

The value of the products sold by the Corporation 
in foreign markets between 1904 and 19 12 amounted to 
$z^44,2io,ooo, and in 1912 alone, to $91,984,000 (S. C, 
20s). 

It is worthy of note in passing that the prices received 
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by the Corporation on its exports have steadily in- 
creased since the Products Co. was formed, while 
the prices received on the same articles sold in the do- 
mestic market have as steadily decreased (S. C, 206-7). 

Mr. Farrell testified that it would have been utterly 
impracticable or impossible for the different constituent 
companies of the Steel Corporation, if they had re- 
mained separate and distinct, to have developed the 
foreign trade which has been developed by the Corpo- 
ration ; that no concern making only one or two lines of 
goods could have afforded the expense of establishing 
and maintaining the necessary agencies, and that be- 
sides in order to do a successful foreign business an 
agency must be able to offer all lines of products, be- 
cause in the foreign trade one product sells another and 
a buyer usually wants to obtain his whole supply from 
one source (S. C, 209). 

Mr. Roberts said : 

"It (the Steel Corporation) has been the 
means, the very great means of extending trade, 
not only domestic, but foreign; the latter in a 
way which could not have been done by any 
other organization now in existence in this coun- 
try. The foreign trade is only possible by reason 
of this organization and the diversified products 
which it handles" (S. C, 210). 

See also the testimony of George W. Simmons, 
President of the Simmons Hardware Co. of St. Louis, 
Mo. (S. C, 210-1). 

These, speaking by and large, are the things which 
the Corporation has done. Their chief importance in 
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the case arises from the fact that they show an imme- 
diate, persistent and successful pursuit of the objects 
declared by the organizers when they founded the Cor- 
poration. 

SECOND, AS TO WHETHER THESE OBJECTS HAVE BEEN 
PURSUED IN WAYS OR BY METHODS WHICH INDICATE AN 
INTENT TO ACCOMPLISH THEM BY RESTRAINING TRADE 
OR MONOPOLIZING THE MARKET. 

(a) Treatment of competitors. 

Has the Corporation endeavored to place its com- 
petitors at a disadvantage by securing freight rebates, 
by underselling in particular localities, or by other 
methods of unfair trading? 

As intent to restrain trade or acquire a monopoly 
has usually been disclosed by acts of this character, we 
shall consider this question first. 

As to Securing Freight Rebates. 

While this practice seems to have been common 
enough among some of the subsidiaries before the Steel 
Corporation was formed (S. C, 216-20), the Record 
does not show a single instance of rebates having been 
either solicited or received by the Steel Corporation or 
by any of its subsidiaries since they passed under its 
control. 

It appears that as early as April 10, 1901, Judge 
Gary declared at a meeting of the Executive Committee 
of the Steel Corporation that the latter could not afford 
to take the position of asking any railroad, directly or 
indirectly, to discriminate in its favor (S. C, 219). 
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James R. Garfield who, as Commissioner of Corpo- 
rations, investigated the Steel Corporation in 1905- 
1907, testified that he had examined the reports of the 
railroads and of the Steel Corporation itself in a manner 
similar to that employed by him in the Standard Oil 
case, and that he had discovered no rebating practices 
whatsoever in which the Steel Corporation was involved 
(S. C, 219). 

It appears that in 1905 the Finance Committee of 
the Steel Corporation, fearing that some of its subor- 
dinates might be tempted to solicit or receive rebates 
from railroads desiring business, caused a letter to be 
written to the presidents of most of the railroads of the 
country with which the Corporation did a transporta- 
tion business, warning them against the giving of re- 
bates to any representative of the Steel Corporation, 
and requesting that the subordinates of the railroads 
be instructed accordingly. A copy of this letter will be 
found in our Statement of the Case. It was sent to 
twenty-six railroad presidents (S. C, 220-1). 

As to Underselling in Particular Localities or Other 
Unfair Methods of Trading. 

As to this it is significant, if not indeed conclusive, 
that not a competitor of the Steel Corporation anywhere 
in any line has alleged anything against it. 

Judge Gary described the attitude of the Corpora- 
tion toward its competitors as follows: "We have 
treated our competitors as competitors. We have 
pushed our business and pushed it hard. Our competi- 
tion has always been active and keen ; and we have done 
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business with our competitors in a business way ; but we 
have treated our competitors as gentlemen ought to be 
treated. At least that has been our endeavor" (S. 
C, 224). 

Judge Reed testified that the policy of the Corpora- 
tion has been that of exceeding fairness to all its com- 
petitors, customers and employees; that so far as he 
knows the Corporation has never tried to get a customer 
of a competitor away by a secret price, or to obtain a 
customer by any underhand methods of any kind ; that 
he has never heard a complaint of that character, nor 
has he ever heard of a case where the Corporation at- 
tempted to drive a competitor out of any locality by 
offering its products in that locality at a lower price 
than that which was prevailing elsewhere (S. C, 227). 

Mr. Roberts testified that the Steel Corporation has 
never in any manner, shape or form, attempted to crush 
either a large or small competitor, or to secure cus- 
tomers of other concerns by secret discounts or other 
unfair means (S. C, 229). 

Mr. Farrell testified that not in a single instance to 
his knowledge had the Corporation sold at a less price 
in a particular market to drive out a competitor, or 
sought to obtain the customers of a competitor by secret 
rebates (S. C, 229-30). 

James A. Campbell, President of the Youngstown 
Sheet & Tube Co., testified that the subsidiaries 
of the Steer Corporation have been his principal com- 
petitors; that their competition has been active, ener- 
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getic and vigorous, and that while some unfair things 
were done in the early days without the knowledge of 
the higher officials of the Steel Corporation, these had 
promptly disappeared and there had been nothing but 
the fairest competition in every respect for the last 
seven or eight years (S. C, 230). 

Willis L. King, of Jones & Laughlin, testified that 
the competition of the Steel Corporation had been fair, 
open and above board (S. C, 230). 

Herbert Sanborn Smith, who from 1905 to 1910 was 
General Sales Agent of the Lackawanna Steel Co., 
testified that he had always regarded the competi- 
tion of the Steel Corporation and its subsidiaries as the 
fairest that he had (S. C, 230). 

James Bozvron, President of the Gulf States Steel 
Co., testified that the subsidiaries of the Steel Cor- 
poration do not resort to. any underhand methods; 
that their competition is strictly fair; that it is em- 
inently conservative and "the principal barrier against 
chaos" (S. C, 230). 

William Edwards Manning, Manager of Sales of 
the Youngstown Sheet & Tube Co., testified that the 
subsidiaries of the Steel Corporation have been his com- 
petitors throughout the country in every line of steel 
that his company makes; that their competition has 
been severe, but has not been unfair in any action that 
has come to his knowledge (S. C, 231). 

To the same effect is the testimony of George W. 
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Conners and a number of other witnesses named in our 
Statement of the Case (S. C, 230-1). 

Mr. Garheld testified that during his examination 
of the Steel Corporation already referred to he en- 
deavored to ascertain whether the Corporation was 
practicing unfair competition; that it was his custom 
in making any investigation such as that made into the 
steel business to inquire as to the company's relations to 
its competitors and to ask the latter to advise the Bureau 
whether or not there was unfair competition or what 
character of competition existed between the various 
companies engaged in that particular trade. He said 
that he did not find a single competitor of the Steel Cor- 
poration who complained of unfair competition on its 
part (S. C, 232). 

The Government attempted to anticipate this testi- 
mony by putting in evidence certain contracts with 
large customers under which they obtained special 
prices in consideration of purchasing the whole or a 
large percentage of their requirements from the Cor- 
poration during a specified period. 

Mr. Corey called these "back log" contracts in- 
tended to furnish a manufacturer with business when 
miscellaneous orders were scarce (S. C, 352). 

Mr. Farrell called them "quantity" contracts, and 
said they would be made with any purchaser requiring 
a similar amount, and that they were very common with 
the Corporation's competitors as well as with the sub- 
sidiaries (S. C, 245). 
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Mr. Bope testified that every large concern naturally 
desires to have some tonnage that it can depend on, 
which it must take at a lower price for a "back-log"; 
that all the steel manufacturers have customers who 
have been with them for a long time and whose busi- 
ness constitutes what they call "back-log tonnage" 
(R, XXVII, 1 1480). 

It does not appear to have ever occurred to anyone 
except the Government to object to these contracts. 
They are all referred to and explained in detail in our 
Statement of the Case (S. C, 237-47). 

The Government also offered testimony showing 
that in 1898 and 1899 the Tin Plate Co. and in 
1900 the Sheet Steel Co. entered into contracts 
with twelve manufacturers of rolls by which they agreed 
for the term of three years to purchase their whole re- 
quirement of rolls from such manufacturers, in con- 
sideration of which and of an added bonus the manu- 
facturers agreed not to make rolls for any new concern 
which might thereafter enter the Tin Plate or Sheet 
Steel business. 

On cross-examination the witnesses testified that 
there were a number of other makers of rolls with 
whom no such contracts were made; that rolls could 
be made in any foundry having a reasonably good 
machine shop, and that the existence of these contracts 
did not prevent the construction of new tin plate and 
sheet steel mills. They also testified that all the con- 
tracts were cancelled in March, 1902, upon the in- 
sistence of the Steel Corporation (S. C, 232-4). 
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B. R. Crawford and W, H. Griffiths each testified 
to their ability to secure rolls and machinery for their 
new competitive tin plate plants during the continuance 
of these contracts (S. C, 233). 

(b) Treatment of Customers. 

Has the Corporation attempted to coerce consumers 
or dealers into trading with it exclusively, or other- 
wise to restrict their freedom of action? 

Here again is a common method of restraining trade 
and building up monopoly, and here again the Record 
shows not a single offense. Not a customer has tes- 
tified that the Corporation ever refused to sell him any 
particular article because he bought the remainder of 
his requirements from its competitors, or that it ever 
conditioned the sale of any article upon the purchase 
of any other. 

On the contrary, a large number of customers from 
all parts of the United States, representing every line 
and phase of the iron and steel industry, testified to the 
high character of the service and the fairness of the 
treatment they have received from the Corporation dur- 
ing the whole period of its activities. Many of them 
gave instances which go far to explain the popularity of 
the Corporation with the trade. Their names will be 
found in our Statement of the Case (S. C, 247). 

In an effort to show some improper conduct of this 
kind, the Government offered testimony showing 
that at the time the Tin Plate Co. was formed the 
jobbers in terne or roofing plates quite generally had 
their own private brands and were in the habit of hav- 
ing their plates manufactured for them under such 
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brands by the different tin plate mills ; that shortly after 
the Tin Plate Co. was formed it refused to con- 
tinue the manufacture of such brands unless the job- 
bers would assign the brands to it and agree to con- 
fine their purchases of tin and terne plate to its 
products; that under this requirement the jobbers gen- 
erally assigned their brands, and that the practice so 
inaugurated continued down to July, 1907. 

The Government put in evidence a memorandum at- 
tached to a letter dated March 13, 1899, in which it 
was provided that the brands should be used solely for 
the plates of the assignor; that the title acquired by 
the company should be non-assignable and that it should 
revert to the original owner if the company should dis- 
solve, go out of business or assign. The memorandum 
stated that the purpose in requiring the assignment of 
the brands was to protect the company in the exclusive 
manufacture of plates under the several brands that 
might be assigned to it and to compensate it in a meas- 
ure for the loss of opportunity to build up a reputation 
for the brands it would otherwise establish and dis- 
tribute (S. C, 234-5). 

On cross-examination Mr. McFarland, a witness for 
the Government, testified that the plates manufactured 
for the jobbers under their brands did not bear the 
name of the manufacturer, but only the brand and the 
name of the owner, and that therefore any good will 
created by the success of the manufacture went with 
the brand and not to the manufacturer. He further 
said that while the Tin Plate Co. would not make 
the jobbers' brands unless the brands were assigned to 
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it, the company was perfectly willing to sell its own 
brands without requiring any contract (S. C, 236). 

The Government claims, we understand, that these 
contracts showed a monopolistic intent, and constituted 
an attempt at monopoly on the part of the Tin Plate 
Co., and that such intent and attempt were par- 
ticipated in by the Steel Corporation after its formation. 
To this we answer: 

( 1 ) That it does not appear that the officers of the 
Steel Corporation knew of the existence of these con- 
tracts. 

(2) That the contracts merely exhibited one phase 
of the struggle everywhere going on to eliminate the 
jobber or reduce him to his proper position in the trade. 
The fact that the jobbers were previously able to induce 
the manufacturers to keep their own names off their 
products and to put on instead the name and brand of 
the jobber, shows the low estate to which the manu- 
facturers were reduced at the time the Tin Plate Co. 
was formed and is one evidence of the demoraliza- 
tion of the business of which several witnesses spoke 
(Stevenson, R., Ill, 1062-3; Reid, R., I, 459). 

What under such a system would have become of 
the plant investment of the Tin Plate Co. if it 
had allowed the jobbers absolute control of their brands 
and the latter had at any time concluded to take them 
to a rival manufacturer, or had dictated terms which 
the Tin Plate Co. could not have accepted ? 

The Government also showed that beginning in 
1902 the Tin Plate Co. gave a rebate or condi- 
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tional credit to those of its customers who purchased 
the whole or a large percentage of their tin plate re- 
quirements from it. This percentage was at first lOO; 
then it was reduced to 90 and later to 85 (S. C, 235). 

On cross-examination Mr. McFarland, who had tes- 
tified about the conditional credit system, said that the 
credit in some cases was 5 cents a box, and in others 
10 cents, and that the whole system was given up in 
1908. He said that tin plate sold during the period 
from 1899 to 1908 at from $3.30 to $4.50 a box, making 
the range of conditional credits during that time from 
I per cent, to 3 per cent. (S. C, 236; R., II, 544-5). 

It is common knowledge that the system of giving 
conditional credits, or as it was generally called, rebates 
for exclusive dealing, was quite prevalent among manu- 
facturers in former times. It does not, however, ap- 
pear to have been resorted to by any other subsidiary 
of the Steel Corporation after the formation of the 
latter, or by the Tin Plate Co. in the sale of any other 
product than tin plate. 

We presume that the Government will hardly claim 
that an allowance so trifling and so confined as that 
made by the Tin Plate Co. indicated a general 
policy on the part of the Steel Corporation to monopolize 
trade by that means. 

(c) Treatment of Employees. 

Has the Corporation reduced wages or otherwise 
oppressed its employees ? 

A monopoly is selfish and soulless and no respecter 
of persons. In the pursuit of gain it no more regards 
the rights of its wage-earners than it does the rights 
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of its competitors or the public. Therefore, among 
the victims of monopoly we usually find the working- 
man. Often he is the worst victim. 

Does the record furnish this evidence of monopoly 
or intent to monopolize on the part of the Steel Cor- 
poration ? 

It appears that the Corporation has reduced wages 
only once during the whole period of its existence; 
that this was occasioned by the severe business de- 
pression of 1904, which compelled the Corporation to 
pass the dividends on its common stock, and that it 
restored the wages before it restored the dividends. 
It also appears that while the Corporation did not re- 
duce wages after the panic of 1907, other manufactur- 
ers did (S. C, 213). 

It further appears that since the formation of the 
Corporation the wages of its employees have been in- 
creased an average of 28^ per cent.; that in 19 12 its 
employees numbered 221,025; that its total payrolls 
then amounted to $189,351,602, and that the average 
yearly wage of its men was $856.70 (S. C, 212-3). 

It also appears that by an advance made in Febru- 
ary, 1913, the average yearly wage was increased to 
about $920 (S. C, 213). 

The record also shows the expenditure of large 
sums of money for sanitation, accident prevention and 
other welfare work. Safety devices have been installed 
in all the mills, mines and steamships of the Corpora- 
tion and have reduced the number of accidents since 
1906 about 40 per cent. (S. C, 213-5). 

The H. C. Frick Co. (which is the Corporation's 
principal mining company) as a result of these safety 
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devices shows a record for 191 1 of only 1.58 
fatalities per million tons of coal extracted, as 
against an average of 3.62 in the State of Pennsyl- 
vania, 5.48 in the United States, and 4.47 in Great 
Britain (S. C, 213-4). 

The Corporation has also in operation a voluntary 
accident relief system under which definite and stated 
sums are paid to employes injured in work accidents re- 
gardless of legal liability or the circumstances under 
which the injury was received. This system is the 
model of various workingmen's compensation acts in 
the United States and antedates them all (S. C, 214). 

The Corporation has also a pension system appli- 
cable to all employees who reach the age of 60 years 
in the case of men and 50 years in the case of women, 
and who have been twenty years or more in the service 
of the Corporation or any of its subsidaries. The aver- 
age pension granted is $20.30 per month (S. C, 214). 

Among the important methods devised by the Cor- 
poration for the benefit of its workingmen is its stock 
subscription plan. Under this plan the Corporation 
assists its employees to become owners of its stock at 
prices a little under those existing in the market at the 
time of the purchase. The details of the plan will 
be found in our Statement of the Case (S. C, 215-6). 

It appears that on December 31, 1912, over 32,000 
of the Corporation's employees had become owners of 
its stock under this plan, and that on May i, 1913, 
21,000 had subscribed for stock and were paying for it 
in installments (S. C, 216), and that the aggre- 
gate par value of the stock which the employees had 
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acquired or for which they had subscribed was upwards 
of $40,000,000 (R., XIV, 5572). 

(d) The quality of the Corporation's products. 
One of the frequently noted effects of monopoly is 

the deterioration of the quality of the products which 
it controls. Does this appear in the present case ? 

No testimony whatever to this effect has been 
offered by the Government. The testimony of Judge 
Gary (R., XII, 4784), Mr. Farrell (R., X, 4046), Mr. 
Roberts (R., XIII, 5000), and a large number of 
others whose names are given in our Statement of the 
Case (S. C, 247-8) shows that the quality of the Cor- 
poration's product has been constantly improved since 
it began business. 

(e) The price of steel products. 

The Chief Justice points out in the Standard Oil 
case that the enhancement of prices was one of the 
wrongs, the dread of which as the result of contracts 
or other acts unreasonably restrictive of competitive 
conditions, led to the passage of the Anti-Trust Act. 
Indeed from the earliest times this has been one of 
the principal evils of monopoly and the almost in- 
separable evidence of its existence. Does the record 
show it in this case ? 

Even the charts put in evidence by the Government 
show a marked downward trend of steel prices since 
the Corporation was formed (S. C, 255-6). 

Mr. Roberts testified that the tendency of prices 
has been downward during the whole period; that there 
have been temporary fluctuations controlled by the law 
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of supply and demand, but that the entire cycle from 

1900 to the present day has been a downward move- 
ment with an increase of wages during the same period 
(S. C, 255). 

Mr. Farrell testified that the Steel Corporation ob- 
tained an average of about $8. a ton less for material 
in the domestic market in 191 1 than it obtained at the 
time the Steel Corporation was formed; that the price 
fluctuated more or less during the intervening time, 
but gradually showed a lower return (S. C, 256). 

Defendant's Exhibit 43 shows an average decrease 
in the price received by the Steel Corporation on its 
domestic sales, excluding fabricated material, between 
1904 and 1912 of 1 1.6 per cent., and on fabricated 
material, of 19.2 per cent. (S. C, 256). 

To show how sorely the Government was put to it 
in this matter of prices, reference need only be made 
to the testimony of its expert, Dr. Francis Walker. He 
worked up a set of tables and charts by which he con- 
trasted price movements during the period from 1895 
to 1901 with price movements during the period from 

1 90 1 to 1909 as indicated by newspaper quotations of 
prices asked, not prices received. He showed a price 
during the second period about $4. a ton higher than 
during the first period (S. C, 256). 

Prof. Jeremiah W. Jenks was called with reference 
to these tables, and pointed out not only that Dr. 
Walker's data was unreliable, but that he had selected 
a short period before 1901, during which steel prices 
were the lowest ever known in the history of this 
country, for comparison with a longer period follow- 
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ing; whereas, if he had selected reasonable periods of 
equal length before and after 1901 the result would 
have been to show a lower average in the second period 
than in the first (S. C, 257-8). 

Prof. Jenks further pointed out that a comparison 
of steel prices between the two periods in terms of 
money was unscientific because money had fluctuated 
in value and decreased in value during that time. He 
said that if the value of steel were reckoned in terms of 
general commodities, by finding what its purchasing 
power was during the two periods, it would be found 
that there was a decided drop in the price of steel 
amounting to as much as 16^ per cent. (S. C, 258). 

Prof. Jenks identified certain charts prepared under 
his direction and ofifered in evidence by the defendants 
(D. E., VIII, 653-71 ). These charts show graphically 
the trend of steel prices in terms of money, using 
the data and methods selected by Dr. Walker, since the 
Steel Corporation was formed, and also for an equal 
period preceding such formation. They also show the 
trend of general commodity prices in the United States 
during the same periods as tabulated by Govern- 
ment statisticians and the constantly increasing spread 
between those prices and the prices of steel products 
since the Corporation was formed (S. C, 259). 

The charts on pages 667 and 668 show the trend 
of iron and steel prices in England and Germany from 
1895 to 191 1, as given by Dr. Walker, in comparison 
with the general commodity prices as tabulated and 
arranged by recognized authorities on the subject in 
those countries (Smith, R., XVIII, 11750). The chart 
on page 669 shows the same with respect to the United 
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States, except that the comparison is carried backward 
to 1885 and forward to 191 2. Here, again, Dr. 
Walker's basis was used for ascertaining the prices of 
iron and steel and the figures as to commodity prices 
were taken from Government reports (Smith, R., 

XVIII, 1 1748). 

The chart on page 670 shows the comparative pur- 
chasing power of iron and steel from 1895 to 191 1 in 
England, Germany and the United States. It should 
be noted that since the latter part of 1903 the purchas- 
ing power of iron and steel has been less in the U. S. 
than in either England or Germany, and that the dif- 
ference has markedly increased since the beginning 
of 1908. 

The chart on page 671, which summarizes all the 
information as to money prices and purchasing power 
of iron and steel products in this country, deserves par- 
ticular attention. It illustrates quite vividly the contrast 
between the results shown in Dr. Walker's treatment of 
price changes and the results shown by the fairer and 
more comprehensive treatment suggested by the de- 
fendants. 

(f ) Corporation's percentages of steel products. 

We have thus far shown that this case lacks most 
of the ordinary indications of monopoly — deterioration 
of product, unfair or oppressive competition, unfair 
treatment of customers, enhancement of prices, oppres- 
sion of workmen — all these usual indications of monop- 
olized industry are absent. One other might possibly 
exist: the exclusion of competitors by progressive 



83 

absorption of an undue proportion of the trade. Do 
we find it here? 

The record shows not only that the Corporation 
has not increased its percentage of output of steel 
products since 1901, but that it has suffered a material 
decrease in substantially all lines. 

Thus, in steel rails its percentage decreased from 
1 90 1 to 191 1 from 59.8 per cent, to 56.1 per cent. 

(S.C.,407). 

In structural shapes, it decreased during the same 
period from 62.2 per cent, to 47 per cent. 

(S.C.,407). 

In plates and sheets, it decreased from 64.6 per 
cent, to 45.7 per cent. (S. C, 408). In plates only, 
it decreased from 1905 to 191 1, from 57.1 per cent, 
to 43.8 per cent. (S. C, 408-9). In sheets only it de- 
creased from 1905 to 191 1 from 57.8 per cent, to 47.8 
per cent. (S. C, 409). 

In wire rods it decreased from 1901 to 191 1, from 
77.6 per cent, to 64.7 per cent. (S. C, 409). 

In skelp it decreased from 1905 to 191 1, from 51.8 
per cent, to 49 per cent. (S. C, 411). 

In hoops, bands and cotton ties it decreased from 
1905 to 191 1, from 75.4 per cent, to 64.6 per cent. 

(S.C.,4ii)- 

In splice bars it decreased from 1905 to 191 1, from 

65.8 per cent, to 48 per cent. (S. C, 411). 

In all finished rolled products it decreased from 1901 
to 191 1. from 50.1 per cent, to 45.7 per cent. (S. C, 412). 

In wire nails it decreased from 1901 to 191 1 from 
65.8 per cent, to 51.4 per cent. (S. C, 414). 

In bright and annealed wire it decreased from 1900 
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to 191 1 from 40 per cent, to 30 per cent. ; in galvanized 
wire from 54 per cent, to 42 per cent.; in flats and 
shapes from 30 per cent, to 20 per cent. (S. C, 415). 

In tin and terne plate it decreased from 1901 to 191 1 
from 73 per cent, to 60.7 per cent. (S. C, 416). 

In wrought pipe and tubes its capacity decreased 
from 1901 to 1910 from 57.2 per cent, to 38.2 per cent; 
in seamless tubes from 82.8 per cent, to 55.3 per cent. 

(S. C, 417)- 

In fabricated structural steel its capacity decreased 
from 1904 to 191 1 from 38 per cent, to 30.1 per cent. 

(S. C.,421). 

The only increases in percentages shown are the 
following : 

In merchant bars from 1905 to 191 1 from 16.7 per 
cent, to 21.5 per cent. (S. C, 410). 

In rolled forging blooms and rolled forging billets 
from 1905 to 191 1 from o to 17.8 per cent. (S. 
C, 411). 

In concrete bars; sheet piling; steel railroad ties; 
spike, chain, bolt and nut rods ; horseshoe bars ; strips, 
etc., from 1905 to 191 1 from 34.6 per cent, to 35.6 per 
cent. (S. C, 412). 

In wire tacks the Corporation's production in- 
creased from 1900 to 191 1 from 10 per cent, to 20 per 
cent; in field fence, from 12 per cent to 35 per cent.; 
in bale ties, from 35 per cent, to 40 per cent. ; in furni- 
ture springs, from o to 25 per cent. ; in cold rolled wire, 
from o to 20 per cent.; and in poultry netting, from 
4 per cent to 7 per cent. (S. C, 415). 

It should be noted that this decrease has not been 
brought about by a reduction of the Corporation's out- 



85 

put. That has increased, but there has been a much 
greater increase of the output of its competi- 
tors, as appears in our Statement of the Case 
(S. C, 403-23). Thus, the comparative increase of 
the Corporation and its competitors between 1901 and 
191 1 was as follows: 

Growth of Growth of 

Steel Corp. Competitors. 

% % 

Steel Ingots 44. 136.5 

Rails 7.9 (decrease) 7.3 (growth) 

Structural Shapes ... . 42.7 164.4 

Plates and Sheets. . . . 40.9 205.4 

Wire Rods 49.7 182.2 

Other Rolled Products. 95. 35.9 
All Finished Rolled 

Products 40.6 67.8 

Wire Nails 7. 94.7 

Tin and Terne Plates. 63.2 186. 

Wrought Pipe 36. 209.9 

Seamless Tubes 10 1.7 750. 

It would seem that such a record, covering all the 
activities of the Corporation for so long a period of 
time, ought to be sufficient of itself to repel any sug- 
gestion of monopoly or of intent to monopolize or to 
restrain trade. 

Ths Claim op thi; Governmeint with Re;spe;ct to 
The; Aftdr Conduct of the; Corporation. 

The Government, however, insists that certain pur- 
chases of property made by the Corporation since it 
was organized, and certain relations maintained by it 
with its competitors before and after the panic of 1907 
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show monopolistic intent and purpose. We shall now 
examine these claims. 

Shelby Steel Tube Co. 

The first of the criticised purchases was that of the 
Shelby Steel Tube Co. made in August, 1901. 

The testimony with respect to this purchase is col- 
lated in our Statement of the Case (S. C, 84-94). 

It appears that about the time of this purchase 
seamless tubes were coming into use for boilers and 
other things subjected to high strains, which lap-weld- 
ed tubes did not withstand satisfactorily, and that the 
Steel Corporation was desirous of engaging in their 
manufacture to meet this demand. The National Tube 
Co. had tried one process but had not been successful. 
It had then purchased the Standard Seamless Tube Co., 
which was just beginning the manufacture of seamless 
tubes under a patent or patents. The officers of the 
National seem to have regarded the Standard's process 
highly, but Judge Gary testified that the practical men 
of that company did not consider it a success and were 
looking around to get hold of a patent — something that 
would enable them to get into the business (S. C, 89). 

Mr. Schwab said that some four years before the 
Steel Corporation was organized and prior to the or- 
ganization of the National Tube Co., he had sought to 
have the Carnegie Steel Co. make an innovation in 
tubes by manufacturing seamless tubes by an entirely 
new process. The Shelby Co. was equipped to carry 
out his ideas and its manager was in sympathy with 
them — therefore he made his experiments at the Shelby 
Works (S. C, 86). 
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From minutes of the Steel Corporation Executive 
Committee put in evidence by the Government, it ap- 
pears that Shelby was paid $25,000.00 for the cost of 
these experiments; that on April 20, 1901, the manager 
of Shelby reported the success of the experiments, and 
that Mr. Schwab's announcement of that fact to the 
Executive Committee brought up the question of the 
purchase of Shelby (S. C, 87). Mr. Schwab says 
he urged the purchase because he wished to see his 
ideas fully developed and did not believe the National 
Tube Co. was making seamless tubes on proper econo- 
mic principles (S. C, 86). While Mr. Converse, who 
had fathered the National Tube Co., appears to have 
thought that it was a factor in the seamless tube busi- 
ness [and so expressed himself in the meetings of the 
National Tube directors and the Steel Corporation 
Executive Committee (S. C, 89, 533-4)], the others 
did not share his opinion. 

Their views are supported by the testimony of Her- 
bert Sanborn Smith, who was Assistant to the Presi- 
dent of the Shelby Co. at that time. He testified that 
the Standard's process was not at all successful; that 
they were making some experiments but had put none 
of their product on the market ; and that the Shelby Co. 
had in their patents the only process that was a success 
(S. C, 91-2). 

Mr. Roberts testified that the Standard Co. 
was started by two former employees of the Shelby 
Co. and that the Standard's patents infringed 
the Shelby's basic patent; that suit for infringement 
had been started by the Shelby Co. against the Stand- 
ard before the latter was purchased by the National 
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Tube, and that the National Tube had assumed the 
defense of this suit. He said that the Shelby patent 
covered a vital part of the process employed by the 
Standard and that it was to secure this patent that 
the purchase was made (S. C, 92-3). 

Mr. Roberts further testified that the business of 
the National Tube Co. was the manufacture of 
lap-welded tubes; that these were not in competition 
with seamless tubes and never had been (S. C, 94). 

It appears that since the Shelby purchase seamless 
tubes have been manufactured by the Corporation 
entirely with the Shelby machines and under the 
Shelby patents, and that the two former processes ac- 
quired by the National have been entirely discarded 
(S. C, 92). 

While there was only one competitor of the Steel 
Corporation in seamless tubes after the purchase of 
the Shelby Co. in 1901, the number had increased in 
1910 to six; the independent production had increased 
from 7,000 tons to 55,000 tons, and the Corporation's 
percentage had decreased from 82.8 per cent, to 55.3 
per cent. (D. E., IX, 738). 

Union Steel Co. 

The second purchase was that of the Union Steel 
Co. made in December, 1902. 

The Government alleges that this company had 
become an important competitor of the Steel Corpora- 
tion, and that the purchase was made to eliminate this 
competition and that of important interests back of 
the Union Steel Co., particularly that of H. C. 
Frick (S. C, 94-5). 
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The testimony relating to this purchase is digested 
in our Statement of the Case (S. C, 94-109). 

It appears that the Union Steel had recently been 
created by a merger of the Sharon Steel Co. 
with the former Union Steel Co.; that the men 
chiefly interested in the merged company were 
John Stevenson, Jr., J. P. Whitla, George Darr and 
Senator Flinn of the Sharon Co., and William 
H. Donner, A. W. Mellon, R. B. Mellon and Henry C. 
Frick of the Union Co. (S. C, 97-8). 

Of the Sharon group Mr. Stevenson seems to have 
been the only practical steel manufacturer. He testi- 
fied that he was anxious to sell because he was hard 
up and wanted to get out (S. C, 97). 

Mr. Whitla testified that the president of the 
Sharon Co., Mr. Darr, had his own business in 
New York and was particularly inclined to sell, and 
that neither Mr. Darr nor Senator Flinn were prac- 
tical steel men (S. C, 97). 

Mr. Whitla further testified that the sale to the 
Steel Corporation was not on account of any oppres- 
sive practices on the part of that Corporation, or any 
threat, or any movement that was threatful to his 
company, and that he was not actuated in taking part 
in the sale by any fear of the competition of the Steel 
Corporation, or by any oppressive or unfair tactics or 
policy pursued by it (S. C, 98). 

Of the Union Steel group Mr. Donner and Mr. 
Frick were the only practical steel men. Mr. Donner 
testified that the negotiations which resulted in the 
sale were opened by his company ; that he was anxious 
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to sell because he was largely in debt and it would give 
him a chance to clean up, and that Mr. Frick was 
anxious to sell because of embarrassment arising out 
of his financial interest in both companies which pre- 
vented him from taking an active part in the manage- 
ment of either (S. C, 102). 

Judge Reed testified that the negotiations were 
opened by Mr. Frick through him, and that Mr. Frick 
gave him the same reason for wishing to sell that he 
had given to Mr. Donner (S. C, 104). 

The circumstances which led the Steel Corpora- 
tion to entertain the oifer of the Union Steel were 
testified to by Judge Gary and Mr. Farrell (S. 
C, 103-4, 105-8) and were also mentioned by Mr. 
Donner (S. C, 102). 

Judge Gary said that the offer was accepted be- 
cause the Union had five blast furnaces which the 
Steel Corporation would have needed in the immediate 
future if business conditions had continued to be good, 
and which it did need later ; that the Union had about 
twenty-four open-hearth furnaces and it was a time 
when open-hearth steel was growing in demand, and 
that the Steel Corporation very much needed additional 
open-hearth capacity to take care of its custom- 
ers; that the Union had some very good ore and 
some very good coal which the Corporation also 
needed, and that their subordinates had been urging 
them to build blast furnaces and open-hearth furnaces ; 
that the Donora plant of the Union had prepared to 
manufacture wire products and had a capacity which 
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the Corporation needed, and that the Corporation's 
wire people were urging an increase in its wire 
capacity in that direction ; so that the Steel Corporation 
could utilize the whole plant of the Union Co. to very- 
good advantage, and that the Union Co.'s wire mill 
was particularly adapted for export trade (S. C, 
ios-6). 

Mr. Farrell testified that his brother had built the 
Union Steel plant and that he was very familiar with 
it from the time the fovmdations were laid; that at 
various times he had asked the president of the Steel 
& Wire Co. to urge the Steel Corporation to pur- 
chase the Donora plant because of its peculiar adapta- 
bility to the export wire trade; that the Donora plant 
was particularly adapted for this trade because of its 
galvanizing equipment, its equipment for making var- 
nished wire, the type of some of its machines for mak- 
ing nails for the foreign trade, and the general capacity 
of the plant and the range of sizes it was able to make ; 
that at that time the Steel Corporation had a shortage 
of wire capacity suitable for the export trade, and 
that after the plant was bought it was put on export 
business and is now being operated to capacity in the 
foreign trade (S. C, 103-4). 

Judge Gary testified that there was another reason 
for purchasing the Union Steel Co.; that Mr. 
Frick was interested in that company and was also in- 
terested in the Steel Corporation as a stockholder and 
director; that he had not taken an active interest in 
the Steel Corporation or its affairs, and had stated 
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that it was because he was interested in the Union 
Steel ; that the Steel Corporation was very desirous of 
obtaining the active participation of Mr. Frick in its 
affairs ; that Mr. Frick was a man of large experience 
and great ability; that he was very familiar with the 
iron and steel business; that he was a man of good 
judgment and high standing, and moreover was thor- 
oughly familiar with the affairs and organization of 
the Carnegie Co.; that Mr. Schwab had been ill 
a good deal ; that he was then sick and away from home, 
and that the Steel Corporation was particularly em- 
barrassed by the fact that it had no one living in New 
York and taking an active interest in its affairs who 
was familiar with the Carnegie organization and prop- 
erties and business (S. C, io6). 

Mr. Donner testified that Mr. H. H. Rogers and 
Mr. Ream of the Steel Corporation were very much 
opposed to the purchase of the Union Steel and that 
Judge Gary was also averse to it, but that the latter 
was very anxious to have Mr. Frick's advice and coun- 
sel in the Steel Corporation. Mr. Donner said that 
the attitude of these men, however, toward the pur- 
chase was somewhat changed when they learned the 
condition of the open-hearth capacity of the Steel Cor- 
poration and that the finishing mills of the Union Steel 
could use Bessemer steel; that this would enable them 
to ship their Bessemer steel, of which they had a sur- 
plus, to the Donora finishing mill, and ship the Donora 
open-hearth output to Homestead, where they needed 
this product; that the Steel Corporation was short of 
open-hearth capacity; that Mr. Frick understood this 
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situation and had talked with him about using it as an 
argument with the Steel Corporation, and that the Steel 
Corporation also had need of the rod, wire and nail 
mills of the Union Steel (S. C, 102). 

Mr. Donner also said that he was satisfied that the 
Steel Corporation would not have purchased the Union 
Steel had it not been that they wanted the assistance 
of Mr. Frick (S. C, 100). 

In this connection it should be recalled that Mr. 
Roberts (who Judge Gary said is one of the most com- 
petent men in the iron and steel industry in this coun- 
try) had resigned both from the executive committee 
and the directorate of the Steel Corporation a few 
months before the purchase of the Union Steel (S. C, 
108). 

With respect to the Government's allegation that 
an excessive price was paid for the properties of the 
Union Steel: 

It appears without contradiction that the manu- 
facturing plants were put in at cost, as shown by the 
books of the Union and Sharon companies, and that 
the ore properties were put in at a valuation of more 
than $1,500,000 under the price at which they were 
taken into the merger (S. C, 97-8, lOi). The only evi- 
dence as to the value of the ore properties came from 
the Government's witnesses, Mr. Stevenson, Mr. Whitla 
and Mr. Donner. 

Mr. Whitla testified that the ore properties were 
sold at a very moderate valuation, not in excess of 
their true value in his opinion (S. C, 97-8). 
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Mr. Donner testified that the ore properties were 
undoubtedly worth the amount which the Steel Cor- 
poration paid for them and were really worth the 
amount at which they were put into the Union-Sharon 
merger. He said that the Steel Corporation had in- 
sisted that the Volunteer Mine and certain adjacent 
ore leases not taken into the merger should be included 
in the sale, and also that a reduction of $1,500,000. 
should be made in the valuation placed on the ore prop- 
erties at the time of the merger, and that this was 
done (S. C, 102-3). 

Mr. Stevenson testified that the price paid by the 
Steel Corporation was low, and that if he had had a 
couple of million dollars he would not have sold at 
that price (S. C, 96). 

With respect to the allegation of an intent to suppress 
competition: 

Mr. Donner testified that at the time of the sale 
to the Steel Corporation there was active competition 
in wire products which were the only products manu- 
factured by the Union Co.; that the output of 
wire products had gradually increased during the pre- 
ceding two or three years ; that a number of new con- 
cerns had entered the field; that competition among 
them was active and general in all parts of the country, 
and that there was nothing in the character or amount 
of the output of the Union Co., or in their method 
of doing business, more dangerous to the Steel 
Corporation than that of the other independent man- 
ufacturers of wire products, nor was there anything 
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in the attitude or methods of the Steel Corporation 
which led him to think that they were likely to en- 
danger the prosperity of the Union Co. (S. C, 103). 

John Stevenson, Jr., testified that the Sharon sold 
some billets locally, and also manufactured and sold 
tin plate as well as wire goods (S. C, 96). 

He further testified that the productive capacity of 
the Union-Sharon at the time of the purchase by the 
Corporation was much smaller than that of the Penn- 
sylvania, the Cambria, Jones & Laughlin, and some 
others (S. C, 97). 

Judge Gary testified that the purchase of the Union 
was not made to eliminate the competition of Mr. 
Frick ; that Mr. Frick as an individual was not in com- 
petition at all because he was not taking an active 
interest in the Union Co.; that the Union Co. 
up to the time it was bought by the Steel Cor- 
poration did not promise to be successful; that there 
was a general feeling that the company would not suc- 
ceed, and that he firmly believed it would have failed 
as a manufacturing concern; that Mr. Frick was not 
giving the Union any attention; that Mr. Mellon was 
not a manufacturing man; that Mr. Stevenson was a 
man who built plants to sell, and there were other men 
in it who undoubtedly had gotten tired of it; that he 
knew very well the talk of the town in regard to the 
Union Co., and that such talk did not indicate that 
they were developing and increasing their facili- 
ties into a very large concern compared with other con- 
cerns outside of the Steel Corporation; that it was the 
opposite of this (S. C, 107-8). 
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Mr. Donner testified that Mr. Frick was very much 
afraid that the Steel Corporation could not be induced 
to take over the properties of the Union Co. (S. 
C, loi). 

A statement of Mr. Corey at a meeting of the direc- 
tors of the Carnegie Co. on November 4, 1902, in 
which he is reported as saying: 

"I am strongly in favor of pushing the 
Union Steel Co. as hard as we can. There is 
nothing we can do to smooth matters over with 
them as they are determined to do all they can 
against us." 

was explained by Mr. Bope to refer to some differences 
between the two companies over a connecting railroad, 
and to have no reference to sales policies (S. C, 
108-9). 

With respect to the covenant against competition 
contained in the agreement for the purchase of the 
Union Steel (G. E., IV, 1580). 

Mr. Donner testified that this provision was in- 
serted by the lawyers and was never regarded seri- 
ously by him (R., VI, 2178). 

Judge Gary testified that it was put in by the 
lawyers and he doubts if it was ever considered by any 
of the Steel Corporation officials ; that at any rate they 
never thought of it and never insisted upon it and he 
is pretty sure it was never observed (S. C, 107). 

Judge Reed testified that Mr. Mellon on behalf of 
the vendors and himself on behalf of the purchasers 
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attended to the drawing of the contract of sale; that 
the parties had previously agreed between themselves 
upon the terms of sale ; that the provision in question 
was suggested by somebody on the side of the pur- 
chasers, and was consented to without question by the 
other side; that he was unable to tell why the sugges- 
tion was made or who made it, but that it did not 
come up in the first instance at all as a question affect- 
ing the purchase or agreement; that it came up inci- 
dentally after the terms had all been agreed upon (S. 
C, los). 

It is worthy of note that this is the only instance 
in which a restrictive covenant was taken from the 
vendors in connection with any purchase made by the 
Steel Corporation either at the time of its formation 
or afterwards, and that Mr. Frick (the fear of whose 
competition is claimed to have induced the purchase) 
did not sign the agreement. 

From the foregoing, it appears that the Corpora- 
tion did not seek the Union Steel, but was sought by 
it; that the leading mills of Union were such as the 
Corporation needed and would have had to build ex- 
cept for the purchase; that the price paid did not ex- 
ceed the mere reproduction value of the plants and 
the fair value of the ore; that the initial organization 
of the Union was not such as to make it a dangerous 
competitor ; that its productive capacity was much less 
than that of Jones & Laughlin, Cambria, Pennsylvania, 
and others, and that Mr. Frick was not giving any at- 
tention to the business of Union or taking any part 
in its alleged competition. The charge of intent to 
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monopolize or to suppress competition by this purchase 
therefore fails. 

Troy Steel Products Co. 

This company was purchased in January, 1903. It 
was in a moribund condition and in the hands of a 
receiver. It had not been operated for six years, and 
had no prospect of being operated again. When it 
failed in 1897, it was producing only semi-finished 
steel, and that by the basic Bessemer process which is 
much more expensive than either the acid Bessemer or 
basic open hearth process. Arnold said "it was this 
expense which put the company out of business." There 
is testimony that more than six years before the Cor- 
poration bought the company, some experiments in 
making steel for pipe showed it could produce such 
steel of better quality than anything in use at that time. 
Apparently, however, the cost was prohibitive. The 
bonds of the company were owned by Rockefeller in- 
terests, and some two years before it was sold to the 
Corporation Mr. Rogers is said to have talked about 
getting a man to put it on its feet (S. C, 11 1-2). Only 
a liberal use of innuendo and imagination could picture 
it as a competitor of the Corporation, either actual or 
possible. 

Judge Gary said the Troy property had cost its 
owners $4,000,000.00, and was purchased by the Cor- 
poration for $1,100,000.00. He explained the purchase 
by saying that the Corporation thought the property 
could be used to good advantage to manufacture pig 
iron from the northern New York ores for use at the 
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Wire Company's plant in Worcester, Massachusetts. 
Further investigation and consideration, however, led 
the Corporation to abandon that project, and to scrap 
the plant. It got its money out in this way (S. C, 
no). 

Clairton Steel Co. 

The Clairton Steel Co. was insolvent and 
in the hands of a receiver when it was purchased in 
May, 1904. The reasons for its purchase by the Cor- 
poration, as given by Judge Gary, were that it was 
offered at a very low price — three or four millions 
less than it cost — and was purchased because it was 
cheap and its properties could be utilized to good ad- 
vantage, would take the place of extensions contem- 
plated by the Steel Corporation, and simply save the 
Corporation from building exactly the same thing. 
The reasons for its sale by the Crucible Steel Co., 
which owned all its stock, are likewise stated by Judge 
Gary and are that Crucible had built Clairton to pro- 
vide itself with semi-finished steel, but became very 
much embarrassed financially thereby and was very 
anxious to sell Clairton (S. C, 11 6-8). 

The various minutes put in evidence by the Gov- 
ernment show different propositions submitted, all 
evidencing the desire of Crucible to provide for its 
requirements of semi-finished steel while relieving it- 
self of its financial embarrassment. The several 
propositions (which were not accepted) provided for 
joint ownership of the Clairton stock, or of its bonds, 
for distribution of its product among the joint owners 
at established prices, and for continued employment 
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of its president. There is nothing in any of the prop- 
ositions indicative of a purpose to suppress compe- 
tition or restrain trade. 

The whole thing is shown to have been a normal 
business transaction and is in no way shown to have 
affected or been induced by competition of any sort 

(S.C, 113-9). 

Great Northern Ore Lease. 

This lease, commonly called the Hill Lease, was 
dated in January, 1907, and executed and delivered in 
August of that year. It covered 39,295 acres of ore 
land on the Mesaba containing, as then estimated, about 
i50,ooo,cxx) tons of ore (S. C, 119). 

The Government charges that the lease was taken 
to prevent these ores from being mined and sold to 
independent producers, or from being utilized to build 
up a new and dangerous competitor in the iron and 
steel business; that the royalty agreed to be paid was 
unprecedentedly high and showed the extent to which 
the Corporation was willing to go to prevent the ore 
from falling into the hands of competitors, and that 
the purpose and effect of the lease was to shut off com- 
petition by preventing the establishment of a competi- 
tor through the taking of these ores out of the market 
(Pet, pp. 30-1). 

These charges are all denied in the Answer and 
it is averred that the purpose of the Steel Corpora- 
tion in taking the lease was simply to secure for itself 
an iron ore reserve adequate to its legitimate business 
needs; that there was a division of opinion among 
the directors of the Steel Corporation as to whether or 
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not the royalties asked were reasonable or the ores were 
needed by the Corporation; that after much consider- 
ation it was decided to accept the offer of the prop- 
erty provided an option could be obtained which would 
entitle the Corporation to surrender the lease on Janu- 
ary I, 191 5, it being thought that by that time a better 
judgment could be formed on both of these questions ; 
that the option was conceded and the lease accepted, 
and that on the 17th of October, 191 1, the Corpora- 
tion had exercised its option and given notice of the 
cancellation of the lease (Ans., p. 27). 

In support of the averment of the answer that the 
lease was taken simply to secure for the Corporation 
an adequate ore reserve, Judge Gary testified that the 
experts of the Corporation had been urging them to 
secure the Hill ores, if possible, for this purpose; that 
their competitors were securing ore much more rapidly 
than they were; that the Pennsylvania Steel Co. 
had a five or six hundred years supply of ore; that 
the Bethlehem had several million tons on hand; that 
other companies had fifty or sixty years supply and 
the Steel Corporation only forty (S. C, 123-4). 

Mr. Corey testified that although he was opposed to 
the lease it was only on account of the royalty; that 
he favored securing all the ore the Corporation could 
get at satisfactory prices for the reason that the con- 
sumption of ore was constantly increasing in volume 
and had doubled in nine years (S. C, 120-1). 

Mr. Gayley, who had charge of the raw material 
supplies of the Corporation, testified that he had 



102 

favored the acquisition of the Hill ores; that in his 
judgment the Steel Corporation was always too in- 
active in securing ore properties after its formation; 
that he thought a substantial ore reserve was vital to 
the permanency and existence of a large manufactur- 
ing concern; that the Corporation ought to have at all 
times a fifty years supply, and that he did not think 
it had over a thirty or thirty-five years supply at any 
time. He further said that he had heard Mr. Cole, 
the president of the Corporation's mining company in 
Minnesota, declare before an assembly of the officers 
and directors of the Steel Corporation in 1905 or 1906 
that the Corporation was pursuing a suicidal policy on 
the Mesaba in letting property after property slip by 
and not taking them; that the officers of his company 
had gotten data and negotiated leases on a great many 
valuable properties and had forwarded them to New 
York, and that the only information they had received 
in return was that the finance committee had not ap- 
proved their recommendation (S. C, 122-3). 

It appears that when the Hill lease was taken the 
Corporation had only a thirty-four years supply of ore 
at the then rate of shipment, according to the accepted 
estimates of that date (S. C, 447), and that with 
the Hill ores added, as they were then estimated, it 
had only a forty years supply (S. C, 467). 

In addition to the foregoing testimony given by 
Judge Gary, Mr. Corey and Mr. Gayley, both Mr. 
Schwab (S. C, 462) and Mr. Roberts (S. C, 124-5) 
testified that the Corporation had not a sufficient sup- 
ply of ore. 

It appears further that at the average rate of ship- 
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ment in 1907-191 1 the Steel Corporation's present ore 
reserves in the Lake Superior district will be exhausted 
in forty-six and one-half years, while the ore reserves 
of other owners in the same district will last sixty- 
three years (S. C, 472). 

As to the charge that the lease was taken to pre- 
vent the Hill ores from being mined and sold to inde- 
pendent producers or from being utilised to build up a 
new and dangerous competitor. 

No direct evidence was offered by the Government 
in support of this charge. 

The only attempt to produce such evidence was 
made on the examination of Mr. Corey. He was 
asked whether during the pendency of the negotiations 
for the lease he had heard any officer of the Corpora- 
tion or any member of the finance committee say that 
the object was to take the ore out of the market and 
away from competitors. He answered that he had no 
recollection of hearing any such statement made (R., 
Vni, 301 1-2). 

There are three answers to this charge : 

(i) That, as above shown, the competitors of the 
Corporation already had a larger supply of ore than the 
Corporation had. 

(2) That with such companies as Jones & Laughlin, 
Cambria, Pennsylvania, Bethlehem, Lackawanna, Re- 
public, Inland, Youngstown Sheet & Tube and Colorado 
Fuel & Iron in the field — all large and powerful com- 
petitors — the addition of another competitor would 
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have been negligible and the attempt to prevent it 
unaccountable. 

(3) That the evidence shovi^s that no monopoly of 
the supply of ore in this country is possible; that bil- 
lions of tons can be obtained from Cuba, Chile, Brazil, 
Sweden or New^f oundland and put down on the Atlantic 
seaboard as cheaply as the Lake Superior ores can be 
delivered at Pittsburgh (S. C, 434-441) ; that in New 
York, New Jersey, Pennsylvania, Alabama, Texas and 
other parts of the United States outside of the Lake 
Superior district hundreds of millions of tons of market- 
able and easily workable ores have been developed and 
are awaiting purchasers (S. C, 428-434), and that in 
the Lake Superior district far more ore was discovered 
and developed between 1901 and 1912 than the whole 
amount taken out since mining began there in 1854 

(S. C, 427-8, 465, 471)- 

And the evidence further shows that the merchant 
ore companies operating in the Lake Superior district 
have never been able to sell as much ore as they could 
produce, and that both mining and development work 
have been frequently slackened for want of customers 
and to avoid the payment of taxes on ore for which 
there was no market (S. C, 459, 461, 463). 

As to the charge that the royalty agreed to he paid 
for the Hill ores was imprecedentedly high and showed 
the extent to which the Corporation was willing to go 
to prevent the ores from falling into the hands of 
competitors. 

If the fact here alleged were true it would be of no 
significance because the evidence already referred to 
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shows that the inference which the Government seeks 
to draw from it would be unwarranted. 

But the allegation of fact is not true. Nine separate 
leases covering Mesaba ore lands were put in evidence 
by counsel for Mr. Hill — one of them made in 1905 
and three of them in 1906 — in all of which the royalty 
reserved was as high or higher than in the Hill lease 
for merchantable ore (S. C, 125). 

The Hill lease, however, is not to be compared with 
an ordinary lease; first, because it provided for pay- 
ments on concentrates instead of on natural ores, and 
second, because it gave the Corporation the right to 
explore the whole territory covered by the lease and to 
mine, as Mr. Nelson put it, the cream of the ores, and 
then at the end of eight years to surrender the lease 
if it chose to do so. 

It was because of these provisions that Mr. Nel- 
son said he did not feel qualified to estimate what a 
fair royalty would be under the lease (S. C, 121). 

The Record shows that on the 17th of October, 
191 1, the Corporation decided to exercise its option to 
surrender the lease on December 31, 1914 (P. 30). 
Under a supplemental agreement made March i, 1912, 
the Corporation immediately gave up possession of over 
97 per cent, of the acreage of the Hill lands (R., XXIX, 
12067). 

Mr. Roberts testified that the controlling reasons 
for the surrender were two. One was commercial, 
that the ore had not developed entirely of the quality 
that had been expected. The other was the criticism 
of the Government as to the amount of the Steel Cor- 
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poration's ore holdings. He said that the majority of 
the finance committee for those two reasons deemed it 
wise to exercise their option for cancellation; that he 
personally did not coincide with those views entirely, as 
notwithstanding the criticism of the Government, he 
believed that the Corporation's ore reserves were none 
too large for the satisfactory operation of its plants 
(S. C, 124-5). 

Mr. Olcott testified that when the Hill lease was 
taken, the Corporation was particularly desirous of 
getting Bessemer ore because of the large number of 
its Bessemer plants, and was disappointed in finding, 
as a result of its exploratory work, that only 25 to 
30 per cent, of the Hill ores were of that character 
(S. C, 125). 

Tennessee Coal, Iron & Railroad Co. 

This is the last of the purchases criticised by the 
Government. It was consummated November 4, 1907. 

The allegations of the petition with respect to the 
purchase, the answer of the defendants and the testi- 
mony of the witnesses are collated in our Statement of 
the Case (S. C, 125-174). 

The petition alleges: 

( 1 ) That the Tennessee Co. had become a com- 
petitor of the Steel Corporation "of great poten- 
tiality;" 

(2) That the Corporation took advantage of the 
panic ostensibly to relieve one of its threatening feat- 
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ures, but actually to acquire control of a competitor 
"taking on a formidable aspect;" 

(3) That the officers of the Steel Corporation de- 
ceived President Roosevelt and thereby induced him 
to refrain from interfering with the purchase. 

These allegations are all denied in the answer, and 
the circumstances attending the transaction are fully 
explained. 

An epitome of the answer relating to this subject 
will be found in our Statement of the Case (S. 
C, 126-7). 

(i) As to the allegation that the Tennessee Co. 
had become a competitor of "great potentiality." 

The proofs show that the Tennessee Co. was not 
a substantial competitor of the Steel Corporation either 
actual or potential. 

Mr. Topping, the President of the Tennessee Co. 
at the time of the sale, testified on cross-examina- 
tion that it had been in existence and had been ex- 
ploited by various owners for twenty years and had 
never been a success in the hands of any of them (S. 
C, 130). 

James Bowron, First Vice-President and Treasurer 
of the Tennessee Co. from 1897 to May i, 1901, 
testified that the company began paying dividends on 
its common stock in 1900, borrowing the money for 
that purpose; that these dividends were not earned, 
although the books were so kept as to show a surplus 
available for their payment, and that at the time he 
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left (May i, 1901) the company was losing money on 
the steel that it made and doing little more than 
breaking even on its pig iron (S. C, 140-1). 

Mr. Witherhee testified that it was acquired by 
friends of his in 1899, and that he went on the board 
of directors at their request because they had no man 
who was well posted on iron and mining matters ; that 
his friends put about $6,000,000 into the property and, 
at his request, elected Mr. D. H. Bacon of Duluth as 
president; that they operated the property under Mr. 
Bacon's management until 1906, and then sold out to 
a syndicate of which Mr. Topping was a member ; that 
he (Witherbee) remained on the board for about three 
months after the sale and then resigned because the 
syndicate planned to put only about $8,000,000 more 
into the property, and he did not think that was enough 
to properly develop it (S. C, 140). 

Mr. Topping testified that the syndicate had under- 
taken the general rehabilitation of the Tennessee prop- 
erty and had spent, up to the time of the sale to the Steel 
Corporation, about $8,000,000 in the effort (S. 
C, 129). 

Mr. Crawford, who succeeded Mr. Topping as presi- 
dent, however, testified that the total expenditure dur- 
ing the Topping administration amounted to only 
$5>4i2,532.i5 (S. C, 141-2). 

Mr. Perin, the Government's ore and iron expert, 
testified that in 1906 he examined the Tennessee prop- 
erty for Mr. Hanna, a member of the Topping syndi- 
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cate, and estimated that to bring the plant up to the 
basis of a northern plant would require an expenditure 
of about $20,000,000. in addition to what had been 
spent during the Bacon administration (S. C, 132-3). 

Mr. Farrell testified that it had cost the Steel Cor- 
poration about $23,500,000. to bring the plant up to an 
economical manufacturing unit (S. C, 139). 

Mr. Filbert, Comptroller of the Steel Corporation, 
gave the exact amount expended by the Corporation to 
January i, 1913, as $22,198,122 (S. C, 138-9). 

Mr. Topping identified a balance sheet and income 
account of the Tennessee Co., dated September 
30, 1907. It showed net earnings for the preceding 
nine months amounting to $1,482,000. and a surplus of 
$1,645,000. Mr. Topping also testified that at the time 
of the sale the Tennessee Co. had between 300,000 and 
400,000 tons of rail orders on its books (S. C, 130). 

With respect to this balance sheet and income ac- 
count reference should be had to the testimony of Mr. 
Perin and Judge Gary. 

Mr. Perin testified that the method of keeping cost 
sheets at the southern furnaces had never been con- 
sidered as even proper, much less conservative (S. 

C, 132). 

He further testified that while pig iron could be 
made $4 a ton cheaper in Birmingham than at Pitts- 
burgh, this low cost of production had not resulted in 
the prosperity of the Birmingham manufacturers ; that 
there was no market for pig iron in Birmingham ex- 
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cept to a very limited extent; that the demand for pig 
iron in the South had not increased materially for the 
last ten years ; that the freight rate from Birmingham 
to Pittsburgh was $4.90 a ton, from Birmingham to 
Chicago, $4.35, and from Birmingham to Cincinnati, 
$3.25; that there are one or two successful plants at 
Birmingham whose great natural advantages have en- 
abled them to live, but that the majority of the furnaces 
have not been profitable for the last ten years (S. 
C, 132). 

Judge Gary testified that at the time of the pur- 
chase the Tennessee Co. had a floating indebted- 
ness of over four million dollars ; that nearly a million 
and three-quarters of this was overdue, and that the 
Steel Corporation had to pay out on this account nearly 
three million dollars within a short time after it pur- 
chased the property (S. C, 147). 

Reference should also be had to Government Ex- 
hibit 372 (G. E., IX, 2300). This shows that the total 
steel production of the Tennessee Co. in 1907 was 
188,448 tons, and that of this 149,368 tons, or all but 
39,080 tons, was steel rails. 

Mr. Filbert testified that the Tennessee Co. re- 
ceived for these rails f. o. b. mill $28.76 per ton; that 
the mill cost of making them was $29.48, to which 
should be added for overhead charges at least $2 a ton, 
making a total commercial cost of $31.48 (S. C, 139). 

Mr. Farrell testified that the Steel Corporation 
found it necessary to spend $8,000,000. on the Ensley 
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steel plant of the Tennessee Co. to put it in condition 
to produce rails economically (S. C, 139). 

Mr. Corey testified that after the purchase he went 
down to Birmingham with a number of the presidents 
of the subsidiary companies and made a rather thor- 
ough examination of the properties of the Tennessee 
Co.; that he made a report to the finance com- 
mittee immediately on his return to the effect that it 
would require an expenditure of $5,000,000. a year for 
five years, or a total of $25,000,000., before the Ten- 
nessee Co. could be made a dividend payer (S. C, 134). 

Mr. Crawford testified that when he took charge 
of the Tennessee properties in November, 1907, the 
plant was not in good condition and was not so 
equipped or organized as to be able to make steel at a 
reasonable cost (S. C, 141). 

Prank A. Burr, General Sales Agent of the Ten- 
nessee Co., testified that he served through both 
the Bacon and Topping administrations; that there 
was no material increase in production during the lat- 
ter period, and that the average quality of the produc- 
tion was very much inferior to that during the former 
period. He said that his life was made very uncom- 
fortable during the Topping regime by the constant 
complaints he received from customers respecting the 
quality of the Tennessee's products, and the fact that 
when investigated the complaints proved to be true and 
he was not able to correct them (S. C, 143-5)- 

Further testimony with respect to the poor and 
unreliable quality of the Tennessee Co.'s product 
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during the Topping administration was given by 
Isaac G. Haas and Clyde L. King, large consumers of 
steel products in the Birmingham district during that 
period (S. C, 145-6)- 

Mr. Roosevelt testified in answer to a question by 
counsel for the Government that : 

"It was a matter of general opinion among ex- 
perts that the Tennessee Coal & Iron people had 
a property which was almost worthless in their 
hands, nearly worthless to them, nearly worth- 
less to the communities in which it was situated, 
and entirely worthless to any financial institu- 
tion that had the securities the minute that any 
panic came, and that the only way to give 
value to it was to put it in the hands of people 
whose possession of it would be a guarantee 
that there was value to it" (R., VIII, 2921). 

In sharp contrast with the testimony of the Govern- 
ment's witnesses, that iron could be made more cheaply 
in the Birmingham district than in the northern blast 
furnaces, is the proof of the actual figures of the Ten- 
nessee Co.'s costs and the costs of the northern 
furnaces of the Steel Corporation in September, 1907, 
the average cost per ton of basic pig iron in the fur- 
naces of the Tennessee Co. being $11.88, while 
the average cost per ton of similar iron in the northern 
furnaces of the Steel Corporation was $10.62 (S. 
C, 432). 

In view of the foregoing testimony, extracted to 
a large extent from the Government's own witnesses, 
the claim of "great potentiality" in the Tennessee Co. 
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under the management of the Topping syndicate 
approaches the grotesque. 

Nor was the Tennessee Co. an actual competitor 
of the Steel Corporation to any substantial extent. 

Mr. Topping testified that the Tennessee Co. 
sold its rails exclusively in the South and Southwest 
(S. C, 129); that the only product it sold north of 
the Ohio River was pig iron, and that the Steel Cor- 
poration did not sell pig iron anywhere ; that while pig 
iron could be manufactured at Birmingham more 
cheaply than in some of the northern furnaces, this did 
not apply to finished products; that rails were manu- 
factured more cheaply at Pittsburgh than at Birming- 
ham ; that, as a matter of fact, they were manufactured 
more cheaply everywhere else than at Birmingham 
while he was there (S. C, 131). 

Mr. Filbert testified that the Tennessee's propor- 
tion of the country's production of steel rails in 1907 
was 4.1 per cent, and of all finished rolled products 
(including rails), .94 per cent. (S. C, 138). 

It appears that the principal customer of the Ten- 
nessee Co. for rails was the Harriman Lines. 
Mr. Farrell said that the records show that an order 
for 56,000 tons placed by these lines had cost the com- 
pany $32.45 per ton to manufacture, which was $3.45 
higher than the price at which they were sold. He 
said that these rails were shipped to the Pacific Coast 
and various parts of the West; that after the Steel 
Corporation took over the Tennessee properties com- 
plaints were made as to the quality of these rails ; that 
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the company's inspectors were sent out to examine 
them and allowances were made and the rails used 
on the side tracks and not on the main line (S. C, 

139)- 

Mr. Burr testified that the trouble was that the 
rails had not given satisfactory service in track use; 
that many of them were "piped," that is, so rolled as 
to leave cavities in the rails, and that there were also 
irregularities with regard to the analysis of the steel 

(S. C, 145). 

We respectfully submit that the manufacture of 
rails so inferior in quality that they could only be used 
for sidings, and the sale of such rails in the South and 
Southwest, at a price $3.45 below the cost of manufac- 
ture, cannot be regarded as substantial competition 
with the Pittsburgh and Chicago mills in the manufac- 
ture and sale of standard rails. 

And we also submit that Judge Gary was quite 
within bounds when he testified that "the idea of the 
Steel Corporation buying the Tennessee properties to 
eliminate their competition is about as ridiculous as 
anything one can imagine" (S. C, 146-7). 

But the Government claims that the Tennessee Co. 
had a vast quantity of ore in the Birmingham dis- 
trict and that the Steel Corporation was particularly 
desirous of acquiring this ore. 

There are two kinds of ore in this district, one 
known as "red ore" and the other as "brown ore." 
They are found in different deposits and in different 
localities. The "red ore" is much the more important. 
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and the testimony and estimates have been confined 
largely to this (S. C, 430, 476). 

The amount of "red ore" owned by the Tennessee 
Co. in the Birmingham district at the time of the 
sale is reliably estimated at 406,706,806 tons out 
of a total of upwards of 1,387,945,000 tons, or less 
than 30 per cent. (S. C, 454, 431). 

Why should the Steel Corporation have particu- 
larly desired this ore? It was not of as high quality 
as the northern ore and could not be economically used 
in the northern furnaces (S. C, 128-9). 

Manifestly it could only have been desired for manu- 
facturing in the South. What was there in the south- 
ern situation to make this attractive? 

Mr. Topping admitted on cross-examination that 
the consumption of pig iron had doubled in the North 
between 1900 and 1910, and that during the same period 
it had remained stationary in the South at 2,500,000 
tons per annum (S. C, 131). 

Mr. Topping further testified that the freight rate 
from Birmingham to the Lake country was $4.25 per 
ton, and that the Tennessee Co. could not put a 
ton of basic pig iron down in Chicago as cheaply as the 
Chicago furnaces (S. C, 130). 

Mr. Perin gave the difiference between the cost of 
manufacturing at Birmingham and in the northern 
furnaces at $4 per ton, as already stated, and showed 
that the cost of transportation from Birmingham to 
the northern markets exceeded this sum (S. C, 132). 

As stated above (p. 112), the actual cost sheets 
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of September, 1907, show that basic pig iron was 
costing the Tennessee Co. $1.26 per ton more than 
it was costing the Steel Corporation in its northern 
furnaces. 

Mr. Topping further testified that southern iron 
cannot be sold for the same price as northern iron; 
that the difference is sometimes as much as $1 a ton 
against southern iron in the northern market, and 
never less than 50 cents (S. C, 129). 

Mr. Crawford testified that the principal ad- 
vantage of manufacture in the Birmingham district 
is the proximity of ore, coal and flux to each other, 
and that there is also an advantage in the absence of 
severe winters. He said the disadvantages are ex- 
ceedingly long summers, want of efficient and intel- 
ligent labor, an ore low in iron content and difficult 
to mine, a percentage of phosphorus in the pig iron 
which prevents the use of anything other than the 
open-hearth process of steel making, unsuitability of 
the southern iron for ingot moulds and rolls, and above 
all, a poorer market for steel products than that of the 
northern furnaces. He concluded by saying that it 
was a low grade proposition; that the only way that 
the Steel Corporation could save what it had put in 
there was by working the property on the basis which 
low grade propositions necessitate, namely, the most 
efficient mechanical methods for handling materials 
on a large scale ; and that he did not think the future 
of the district as good as that of other iron districts 
(S. C, 142-3). 
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Judge Gary testified that the products of the Ten- 
nessee Co. cannot compete successfully with the 
northern products ; that they never have and never will ; 
that in the course of time and by the expenditure of 
large sums of money and the growth of the business 
in the markets which can be reached economically from 
the plant of the Tennessee Co., it can be made 
a fair-paying manufacturing property, but will not com- 
pare favorably with many other locations (S. C, 
146-7). 

We have dwelt thus at length upon the position 
of the Tennessee Co. in the trade and the con- 
ditions which attended the manufacture of steel at 
Birmingham in 1907, because when rightly understood 
and appreciated they not only refute the Government's 
allegation as to the motive which induced the Steel 
Corporation to purchase the Tennessee Co., but 
render of little account the Government's further and 
altogether unwarranted contentions with respect to this 
purchase. We shall, however, proceed to examine these 
contentions. 

(2) As to the allegation that the Corporation took 
advantage of the panic ostensibly to relieve one of its 
threatening features, but actually to acquire control of 
a competitor "taking on a formidable aspect." 

No more gratuitous or unjustifiable charge than 
this was ever made in a court of justice. It has not 
a scintilla of evidence to support it. Of all the wit- 
nesses called by the Government not one gave it the 
slightest countenance. 
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Oakleigh Thorne, a member of the Tennessee syn- 
dicate, testified that in addition to his interest in the 
syndicate he had in his own right 5,500 shares of Ten- 
nessee stock; that his stock was all paid for, and that 
he sold it because he chose to sell it and because the 
syndicate managers sold theirs, and that the sale of 
his stock had nothing whatever to do with the help 
received by the Trust Company of America, of which 
he was President; that he did not make the sale of 
his stock in order to get that help and was not influ- 
enced at all in making the sale by the hope or with 
the desire to get rehef for the Trust Co.; that 
he never associated the two at all and that no pressure 
whatever was brought to bear upon him to sell his 
stock (S. C, 1 5 1-2). 

Mr. Topping, another member of the syndicate, tes- 
tified that he first heard of Mr. Schley's desire to sell 
the Tennessee stock on either Friday or Saturday after- 
noon; that Mr. Oglebay, Mr. Hanna, Mr. Schley, Mr. 
Gates and himself (all members of the syndicate) were 
present at Mr. Schley's oflice when he heard this ; that 
at this meeting they all resolved to sell out at a cer- 
tain price, "only with the understanding, however, that 
the minority stockholders were taken care of at the 
same price we were paid." On being asked what the 
reasons were, he said: "General conditions at the 
time — that it was the best thing to do under all the 
circumstances." On being asked whether he under- 
stood that there was any pressure brought by the Steel 
Corporation to make the sale, he answered: "I did 
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not so understand." He further testified that 
he did not understand from Mr. Schley or from 
any of his associates that there was any pressure 
brought to bear by Mr. Morgan, Mr. Ledyard, Mr. 
Frick, Judge Gary or the Steel Corporation to bring 
about the sale (S. C, 152-3). 

Mr. Corey testified that he was present at the 
meetings of the finance committee of the Steel Cor- 
poration when the purchase of the Tennessee Co. 
was authorized ; that the principal meeting was at Mr. 
Morgan's library; that Mr. Ledyard and Mr. Schley 
were also there ; that representations were made at this 
meeting that unless the Tennessee Co. stock held 
by Moore & Schley was taken up, Moore & Schley 
would fail and would pull down several banks and 
trust companies and cause a general panic. He tes- 
tified that he did not favor the purchase, but finally 
concurred simply because of the financial situation and 
the benefit it was thought would result from the pur- 
chase (S. C, 153). 

Mr. Gayley testified that at the time the negotiations 
were pending for the purchase of the Tennessee prop- 
erty, Judge Gary asked him what he felt could be re- 
lied on as to the raw material reserves of the Ten- 
nessee Co. and that he told the Judge what he 
had previously learned on the subject. On being asked 
by counsel for the Government whether he gave this 
information to Judge Gary, knowing that he had un- 
der consideration the purchase of the stock, he an- 
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swered : "He told me, at that conference, that it might 
be found necessary, on account of the financial situ- 
ation, to take over the Tennessee Coal & Iron Com- 
pany, which he deplored" (S. C, 153-4)- 

These are all the witnesses called by the Govern- 
ment to testify upon the point now under considera- 
tion. Neither Col. Payne (who as a large creditor of 
Mr. Schley first suggested the sale of the Tennessee 
stock), nor Thomas Thatcher, Mr. Schley's counsel, 
who was present during the negotiations, nor Mr. 
Schley himself, nor Mr. Ledyard, who represented Col. 
Payne and Mr. Schley in the negotiations, nor Mr. 
Hanna, nor any other member of the syndicate or par- 
ticipant in the transaction, except Mr. Thorne and Mr. 
Topping, was called by the Government. 

The defendants, however, called Mr. Ledyard, and 
he told the story of the negotiations from the time he 
was asked by Mr. Schley to undertake them late on 
the evening of November ist, until their final consum- 
mation on the afternoon of November 4th. His story 
is without contradiction in any particular, and will be 
found abstracted in our Statement of the Case 
(S. C, 154-60). 

It appears from the testimony of Mr. Ledyard that 
Mr. Schley first disclosed the financial condition of 
Moore & Schley to Col. Payne, who was a friend and 
large creditor of Moore & Schley; that Col. Payne 
suggested that the only way in which Moore & Schley 
could be relieved was by a sale of the Tennessee stock, 
of which they had a great quantity, and advised Mr. 
Schley to see Mr. Ledyard about it; that Mr. Schley 
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sent for Mr. Ledyard late on the evening of November 
I St and explained the situation to him and stated that 
Moore & Schley were about at the end of their rope, 
and asked him to see Mr. Morgan and ascertain whether 
or not the Steel Corporation would not buy the Ten- 
nessee stock; that on Saturday morning Mr. Ledyard 
called upon Mr. Morgan and stated the situation of 
Moore & Schley as Col. Payne and Mr. Schley had 
represented it to him ; that Mr. Morgan was very much 
disturbed and stated that the failure of Moore & 
Schley at that time would bring about results which 
nobody could forecast, and that he would send for 
Messrs. Frick and Gary at once; that Messrs. Frick 
and Gary came over shortly and were both opposed 
to the purchase and, during that day or the next, offered 
on behalf of the Steel Corporation to loan Moore & 
Schley five million dollars; that Mr. Schley said that 
such a loan would do him no good; that at this time 
the panic was at its height; that the Knickerbocker 
Trust Co. had suspended payment; that the Union 
Trust Co. of Providence had closed its doors; 
that the Pittsburgh Stock Exchange had been closed; 
that a very serious and aggravated run was in progress 
on the Trust Company of America; that one or two 
banks in Pittsburgh had failed; that the New York 
Clearing House had resorted to the expedient of issu- 
ing clearing-house certificates and that credit generally 
was suspended; that money rates on the New York 
Stock Exchange were quoted at from 75 to 100 per 
cent., and that the time was one of extreme and almost 
unprecedented financial distrust; that he represented 
this situation to Messrs. Frick and Gary and told them 
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that it was not a question of the value of the Tennes- 
see stock, but of whether or not they were wiUing to 
save Moore & Schley from failure and avoid the very 
serious results that would accompany or follow upon 
their failure ; that nothing less than the price at which 
the stock was offered would do this ; that Messrs. Frick 
and Gary finally, on Sunday evening, yielded to this 
argument and agreed to make the purchase at the price 
named, although it was largely in excess of what they 
insisted the Tennessee stock was worth, provided the 
Administration at Washington did not oppose it. 

Mr. Ledyard's attention was called to the para- 
graph in the Government's petition in which it is 
alleged that it was represented to Mr. Schley that in 
no other way could relief be brought to him except 
by the sale of the Tennessee Co. He said that 
the reverse of this is the truth ; that the representation 
was made hy Mr. Schley, not to him (S. C, 160-1). 

Judge Gary's testimony is to the same general 
effect as that of Mr. Ledyard. He stated in addition 
that the Tennessee property had been offered to the 
Steel Corporation many times during the years pre- 
ceding the panic in one way or another by different 
people; that the Corporation's managers knew it was 
for sale but had decided conclusively against its acquisi- 
tion; that the last offer was made early in 1907 by Mr. 
Kessler, a member of the Tennessee syndicate, and was 
immediately declined without reference to the price 
named (S. C, 148-9). 

Judge Gary further testified that both he and Mr. 
Frick were opposed to the purchase of the Tennessee 
property when it was offered by Mr. I^edyard; that 
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Mr. Frick suggested a loan of five million dollars to 
Moore & Schley, and the finance committee approved 
it, but that Mr, Schley said it would do him no good; 
that Mr. Morgan stated that there was great danger 
of a disaster and he would not undertake to say what 
might happen, and he believed that the only possible 
way of relieving the situation and preventing the 
spread of the panic into a complete disaster was the 
purchase of the Tennessee securities by the Steel Cor- 
poration ; that Mr. Ledyard was very emphatic in say- 
ing that there was no possible way of affording relief 
to Moore & Schley except by the purchase of the Ten- 
nessee stock which they had ; that the feeling of anxiety 
in the city at that time was extreme and growing 
worse; that the bankers were panic-stricken; that the 
Steel Corporation had accounts amounting to hundreds 
of millions of dollars out against different people all 
over the country, and that finally on Sunday evening 
they decided to make the purchase in order to relieve 
the situation, provided the bankers would agree to 
take care of the threatened trust companies and the 
Administration did not oppose the purchase (S. 
C, 161-2, 315). 

In view of this testimony, what could be more pre- 
posterous than the claim that the Corporation took ad- 
vantage of the panic to acquire the Tennessee Co.? 
Its managers had declined the overtures of Wither- 
bee during the Bacon regime, and of Gates and Kessler 
during the Topping regime, the offer of Kessler having 
been made as late as the early part of 1907, and im- 
mediately declined without reference to the price named 
(S. C, 147-9)- 
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And yet the Government would have the Court be- 
lieve that if the Corporation did not actually create the 
panic to enable it to seize the Tennessee Co., it at least 
took advantage of the panic to accomplish the same end. 

How the Corporation took advantage of the panic 
fully appears in the evidence, and is not disputed. ( i ) 
It loaned Moore & Schley $1,200,000 of its bonds on 
the 23rd of September, when their troubles began, (2) 
It offered to loan Moore & Schley $5,000,000 additional 
on the 2nd of November, when their condition became 
critical, and this as an alternative to the acceptance of 
their offer to sell the Tennessee stock. And (3) it 
yielded to Moore & Schley's importunities to purchase 
their stock on the 3rd of November, when it became 
apparent that nothing else would save them from fail- 
ure, and it paid for the stock more than any witness on 
either side of the case has testified it was worth. 

These are certainly novel ways of taking advantage 
of a panic. Mr. Ledyard advised Messrs. Frick and 
Gary that if they allowed Moore & Schley to fail, they 
could probably buy the Tennessee stock for 25 cents 
on the dollar (S. C, 157). Why the Corporation 
did not do this, if it was bent on taking advantage of 
the panic, is one of the psychological questions raised 
by various claims of the Government which the latter 
will have to answer. 

The effect of the purchase of the Tennessee Co. 
was all that was hoped for, and is a matter of com- 
mon knowledge. 

George M. Reynolds, President of the Continental 
& Commercial National Bank of Chicago, testified that 
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in his opinion the failure of Moore & Schley at that 
time, with the market depressed as it was, would have 
broken the prices of all kinds of stocks and caused a 
great deal of disaster in all directions (S. C, 173-4). 

John J. Mitchell, President of the Illinois Trust 
and Savings Bank, testified that the purchase of the 
Tennessee Co. was looked upon at the time as a 
great relief to the general situation (S. C, 174). 

John G. Shedd, President of Marshall Field & Com- 
pany, testified that the failure of so large a firm as 
Moore & Schley at that time would have been very 
disastrous; that he recalled very distinctly the eflfect 
of the failure of Jay Cooke & Company in 1873, and 
that in his opinion the effect in the case of Moore & 
Schley would have been very similar (S. C, 174). 

(3) As to the allegation that the officers of the 
Steel Corporation deceived President Roosevelt, and 
thereby induced him to refrain from interfering with 
the purchase. 

The Government claims deception in three partic- 
ulars : 

(a) In representing to the President that among 
the assets of Moore & Schley was a majority of the 
securities of the Tennessee Coal & Iron Co. 

The representation was not denied. To prove its 
falsity the Government called John F. Tierney, the 
former bookkeeper of Moore & Schley. Mr. Tierney 
produced a statement exhibiting the amount of Ten- 
nessee stock in the possession of Moore & Schley on 
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November i, 1907. This statement shows that Moore 
& Schley had at that time 157,777 shares out of a total 
of 305,950 shares or considerably more than a 
majority of the stock. Mr. Tierney said, however, 
that 10,000 of these shares were owned by other peo- 
ple, and were not subject to use by Moore & Schley 

(S. C, 163). 

In justification of the representation, the defend- 
ants called Thomas W. Joyce, security clerk for J. P. 
Morgan & Co., who stated that by direction of 
Mr. Morgan he made an examination of the books of 
Moore & Schley on Sunday, November 3d; that this 
examination showed that Moore & Schley had 157,700 
shares of Tennessee stock, as represented by their 
books ; that he was assisted in making the examination 
by a member of the firm of Moore & Schley and by Mr. 
Tierney; that in their presence and with their knowl- 
edge he made a calculation which showed that if Moore 
& Schley sold the whole 157,700 shares, and paid the 
debts for which the larger part of it was pledged, they 
would have left $6,700,000. in Steel bonds at par, or 
$5,644,000. in Steel bonds at 84; that he made up a 
memorandum showing the amount of stock called for 
by the books and the amount that would be realized 
by a sale of the stock; that he gave a copy of this to 
Mr. Morgan on the same evening, and later in the 
evening showed another copy to Mr. Schley, who said: 
"Those figures in your memorandum agree with 
mine." A copy of this memorandum was produced by 
the witness and offered in evidence (S. C, 163-4). 
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There is no evidence that the books of Moore & 
Schley showed that the 10,000 shares referred to by 
Tierney were held under any different conditions than 
the remainder of the stock, or that Tierney informed 
Joyce of any limitation upon the right of Moore & 
Schley to sell the same. On the contrary, it appears 
that Tierney exhibited to Joyce the record of this stock 
along with the other stock, and acquiesced in the cal- 
culation and memorandum made by the latter which 
showed the benefit that would result to Moore & Schley 
from the sale of the same, and that this memorandum 
was approved by Schley and relied upon throughout 
the transaction (S. C, 163-4). 

Mr. Ledyard testified that although the amount of 
stock owned and controlled by Moore & Schley was not 
specifically mentioned to him at the time of the negotia- 
tions, he understood that it was a majority, and that 
he negotiated the same terms for the minority stock- 
holders as were agreed to for the majority (S. 
C, 164). 

Judge Gary testified that the number of shares of 
Tennessee Coal & Iron stock offered the Steel Corpo- 
ration was 157,000 or 158,000 — more than a majority, 
at any rate; that these shares were represented to be 
in the office of Moore & Schley, among their assets, or 
in the banks where they had pledged them; that he 
had a talk with Mr. Schley, who gave the amount of 
the stock and stated what it was and where it was; 
that in order to verify Mr. Schley's statement as to 
the amount of the Tennessee Coal & Iron stock among 
the assets of his firm, and as to their financial situation, 
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he asked some one connected with J. P. Morgan & Co. 
to have an examination made, and that they sent a 
representative to make it. He testified that before Mr. 
Frick and he went to Washington on Sunday night, 
they received a report of the examination of Moore & 
Schley's books, and that this report bore out the state- 
ment that Mr. Schley and Mr. Ledyard had previously 
made with regard to the amount of Tennessee stock 
among the assets of Moore & Schley, and the extent 
to which that firm would be relieved by the carrying 
out of the transaction (S. C, 164-5). 

(b) In not fully acquainting the President with the 
state of affairs in New York relevant to the transaction 
as they existed. 

In support of this charge the Government called 
Mr. Roosevelt and had him identify a letter written by 
him to Attorney General Bonaparte on the 4th of No- 
vember, 1907, in the presence of Messrs. Frick and 
Gary. The letter reads as follows: 

"The White House, 
"Washington, 

"November 4, 1907. 

"My dear Mr. Attorney General : 

"Judge E. H. Gary and Mr. H. C. Frick on 
behalf of the Steel Corporation have just called 
upon me. They state that there is a certain 
business firm (the name of which I have not 
been told, but which is of real importance in 
New York business circles) which will un- 
doubtedly fail this week if help is not given. 
Among its assets are a majority of the securi- 
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ties of the Tennessee Coal Company. Applica- 
tion has been urgently made to the Steel Cor- 
poration to purchase this stock as the only 
means of avoiding a failure. Judge Gary and 
Mr. Frick inform me that as a mere business 
transaction they do not care to purchase the 
stock; that under ordinary circumstances they 
would not consider purchasing the stock be- 
cause but little benefit will come to the Steel 
Corporation from the purchase; that they are 
aware that the purchase will be used as a handle 
for attack upon them on the ground that they 
are striving to secure a monopoly of the busi- 
ness and prevent competition — not that this 
would represent what could honestly be said, 
but what might recklessly and untruthfully be 
said. They further inform me that as a matter 
of fact the policy of the Company has been to 
decline to acquire more than sixty per cent, of 
the steel properties, and that this purpose has 
been persevered in for several years past, with 
the object of preventing these accusations, and 
as a matter of fact their proportion of steel prop- 
erties has slightly decreased, so that it is below 
this sixty per cent, and the acquisition of the 
property in question will not raise it above sixty 
per cent. But they feel that it is immensely to 
their interest, as to the interest of every re- 
sponsible business man, to try to prevent a panic, 
and general industrial smash-up at this time, 
and that they are willing to go into this trans- 
action, which they would not otherwise go into, 
because it seems the opinion of those best fitted 
to express judgment in New York that it will 
be an important factor in preventing a break 
that might be ruinous; and that this has been 
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urged upon them by the combination of the 
most responsible bankers in New York who are 
now thus engaged in endeavoring to save the 
situation. But they asserted that they did not 
wish to do this if I stated that it ought not to 
be done. I answered that while of course I 
could not advise them to take the action pro- 
posed, I felt it no public duty of mine to inter- 
pose any objection. 

"Sincerely yours, 
"(Signed) Theodore RooseveIvT. 

"Hon. Charles J. Bonaparte, 
"Attorney General." 

(G. E., VII, 2125). 

On cross-examination Mr. Roosevelt was shown a 
letter from Attorney General Bonaparte, to a com- 
mittee of Congress, reading in part as follows: 

"On November 4th, 1907, the President 
addressed to me a letter of which I enclose a 
copy. At the time of the visit to him by 
Messrs. Frick and Gary to which reference is 
made in this letter, I was absent from Wash- 
ington, but after the letter had been written 
and before it reached me I had a brief conver- 
sation with the President, in which I was in- 
formed in substance of the facts stated more in 
detail in the letter itself. In this conversation 
I advised the President that so far as the De- 
partment of Justice was informed, no reason 
existed to believe that the United States Steel 
Corporation or its officers, directors or stock- 
holders were subject to prosecution or civil 
action under the Sherman Anti-Trust Law, and 
that supposing such to be the fact the informa- 
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tion conveyed to him by Messrs. Frick and Gary 
did not materially alter the existing situation" 
(R., VIII, 2907). 

Mr. Roosevelt testified that he remembered receiv- 
ing this advice from the Attorney General, and that 
his statement to Messrs. Frick and Gary was based 
upon the understanding that no other cause existed 
for prosecuting the Steel Corporation under the Sher- 
man Act (R., VIII, 2907). 

Mr. Roosevelt testified that he realized that if he 
had informed Messrs. Frick and Gary that in his 
opinion the Steel Corporation was subject to prosecu- 
tion or dissolution under the Sherman Act, either be- 
cause of its organization or its practices, they would 
not have gone on with the contemplated acquisition of 
the Tennessee Coal & Iron Co. (R., VIII, 2908). 

With respect to the representations made by 
Messrs. Frick and Gary as to the situation in New 
York, Mr. Roosevelt repeated his testimony before the 
Stanley Committee, as follows : 

"I had already heard from New York that 
certain of the big bankers were urging the Steel 
Corporation to acquire the Tennessee Coal & 
Iron properties so as to save certain Trust 
Companies, which they mentioned, from dis- 
aster" (R., VIII, 2904). 

And again: 

"I ought to say that from New York I had 
been told by banker after banker that the Ten- 
nessee Coal & Iron securities were valueless as 
securities that counted in that panic, and before 
Mr. Frick or Mr. Gary had said anything to 
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me, they were expressing to me the earnest de- 
sire that the big institutions, or I will not say 
'big' — the threatened institutions — should have 
substituted for the Tennessee Coal & Iron se- 
curities, securities that would be of immediate 
value in stopping the panic. I do not give that 
as a statement of fact, but it was what was 
said to me by the bankers, and without contra- 
diction by the bankers at the time" (R., VIII, 
2905). 

Mr. Roosevelt further affirmed and made part of his 
testimony a paragraph of an article published by him 
in the Outlook on November 18, 191 1, reading as 
follows : 

"It has been alleged, on the authority of 
the Government officials engaged in carrying on 
the suit (referring to the present suit) that as 
regards this transaction (referring to the tak- 
ing over of the Tennessee Coal & Iron and the 
interview of Messrs. Frick and Gary with him) 
I was misled by the representatives of the Steel 
Corporation, and that the facts were not ac- 
curately or truthfully laid before me. This 
statement is not correct. I believed at the time 
that the facts in the case were as represented 
to me on behalf of the Steel Corporation, and 
my further knowledge has convinced me that 
this was true. I believed at the time that the 
representatives of the Steel Corporation told me 
the truth as to the change that would be worked 
in the percentage of the business which the pro- 
posed acquisition would give the Steel Cor- 
poration ; and further inquiry has confirmed me 
that they did so. I was not misled. The repre- 
sentatives of the Steel Corporation told me the 
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truth as to what the effect of the action at that 
time would be, and any statement that I was 
misled, or that the representatives of the Steel 
Corporation did not thus tell me the truth as to 
the facts of the case, is itself not in accordance 
with the truth" (R., VIII, 2914). 

(c) In stating that hut little benefit would come to 
the Steel Corporation from the purchase. 

How utterly unwarranted this claim is appears from 
the testimony already recited. Although seven years 
have elapsed since the Tennessee property was taken 
over by the Steel Corporation, it has not yet been able 
to pay a dividend, all of its earnings up to the present 
time and many millions besides having been required 
to develop and maintain its property (S. C, 138). 

Mr. Crawford, who has been president of the Ten- 
nessee Co. since 1907, testified on cross-examination 
that the Tennessee Co. is a low-grade proposition, and 
that the only way the Corporation can save what it 
has put in there is to work it on the basis which low- 
grade propositions necessitate, namely, the most effi- 
cient methods for handling materials on a large scale 

(S. C, 143). 

Mr. Perin, the Government's expert on the Tennes- 
see property, admitted on cross-examination that the 
low cost of production in the Birmingham District has 
not resulted in the prosperity of the Birmingham manu- 
facturers ; that there is no market for pig iron in Bir- 
mingham, except to a very limited extent ; that the de- 
mand for pig iron in the south has not increased mate- 
rially for the last ten years ; that the freight rate from 
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Birmingham to Pittsburgh and Chicago more than ab- 
sorbs the difference between the cost of production at 
Birmingham and the Northern furnaces, and that while 
there are one or two successful plants at Birmingham, 
whose great natural advantages have enabled them to 
live, the majority of furnaces have not been profitable 
for the last ten years (S. C, 132). 

See also the testimony collated on pp. 127-147 of 
our Statement of the Case. 

As to whether or not the President was misled by 
the statement in question, see his examination as con- 
ducted by counsel for the Government. It will not 
admit of condensation, and we have copied it entire 
on pages 166-172 of our Statement of the Case. 

Dismantling of Plants. 

It appears that no plants purchased since the Steel 
Corporation was formed have been dismantled except 
the South Sharon skelp mill acquired with the Union 
Steel Co.; six mills acquired with the Shelby Steel 
Tube Co., and the plant of the Troy Steel Products 
Co. (S. C, 179). The Troy plant had not been op- 
erated for a number of years. It does not appear that 
the owners had any expectation of ever operating it 
again, and it was sold practically as scrap. It was 
bought by the Steel Corporation for a special purpose, 
which, on account of changed conditions and further 
consideration, was afterwards abandoned (S. C, 
no). 

The South Sharon skelp mill was superseded by the 
new McKeesport and Lorain mills, and was dismantled 
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because the Corporation had no further use for it 
(S. C, 179). 

The six Shelby mills were dismantled, four of them 
in 1902 and the others in 1908-9. Three of those dis- 
mantled in 1902 appear to have been very small. It 
will be remembered that the Shelby Co. was pur- 
chased as a whole and was not purchased for its plant 
but for its patented process. The Corporation was not 
lacking in plants, but was unable to make a success of 
manufacturing seamless tubes therein on account of 
deficiencies in the processes it then possessed and, more- 
over, was subjected to a suit by the Shelby Co. 
for infringement of the latter's basic patent. Judge 
Gary testified that the Corporation could not buy the 
patent without buying the plant (S. C, 179, 86-7). 

Of the plants purchased at the time of the organiza- 
tion of the Steel Corporation, the only ones dismantled 
were certain structural plants belonging to the Ameri- 
can Bridge Co. and certain tin plate mills belonging to 
the Tin Plate Co. (S. C, 174-7). 

The bridge plants were dismantled to make way 
for new and better plants, which greatly increased the 
capacity of the Bridge Co. (S. C, 174-5). 

The tin plate mills were dismantled between 1902 
and 1906, after being tried out and found to be un- 
economical to operate ; some were out of date and were 
scrapped, some were consolidated and others were 
moved to better locations. Among the dismantled 
plants a number were in Indiana, where they had been 
built to be operated by natural gas, and had to be given 
up when the gas failed (S. C, 175-7). 
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Mr. Bray, former President of the Sheet and Tin 
Plate Co., produced a memorandum prepared for 
the Government, but not offered on its behalf. This 
showed twelve tin plate mills sold complete ; sixty moved 
to going plants; sixteen used as spares and twenty- 
nine scrapped (S. C, 177)- 

New and larger plants were built to take the place 
of those abandoned, and the output of the Tin Plate 
Co. was thereby increased (S. C, 178). 

Mr. Farrell testified that the movement of tin plate 
plants from one place to another and the concentration 
of capacity was for economical reasons — in the interest 
of lower cost of production (S. C, 179). 

Mr. Schwab's testimony is to the same effect. He 
added that no plants were purchased for the purpose 
of dismantling, and that, so far as he knew, none were 
dismantled until they were tried out, or some business 
reason was discovered for doing it (S. C, 180). 

To the same effect is the testimony of Judge Gary 
(S. C, 180). 

The Government offered in evidence the minutes of 
a meeting of the auditors of the Steel Corporation and 
its subsidiaries, held December 8-9, 1904. These min- 
utes recite that it was stated by some one whose name 
is not given that often the principal consideration about 
the purchase and later abandonment of a certain plant 
was the fact that by getting the plant they were en- 
abled to eliminate its competition (S. C, 178). 

No plant or time or company is named. To which 
one of the subsidiaries, therefore, reference was made, 
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or to what period in its history, we have no means of 
knowing. Of course no auditor of any company had 
authority to bind his company, much less the Steel Cor- 
poration, by any such statement ; and, equally of course, 
the unauthorized and unsworn statement of an un- 
named auditor is not evidential in this case. The record 
does not show a single purchase for the purpose re- 
ferred to since the Corporation was formed. 

As TO the; Relations Maintained by the Corpora- 
tion WITH ITS Competitors. 

The Petition alleges that by means of pools, agree- 
ments, understandings, associations, dinners and other 
contrivances, conceived and promoted by the Steel Cor- 
poration, competition has been largely, if not altogether, 
suppressed between it and other steel makers ever since 
the Steel Corporation was formed (S. C, 260). 

The Answer denies this allegation, but admits and 
explains the existence of pools in the early days of the 
Corporation and the holding of meetings and the giv- 
ing of dinners in the later period (S. C, 260). 

Existence of pools prior to the formation of the Steel 
Corporation. 
It appears by the testimony that for a long time 
before the organization of the Steel Corporation pools 
existed in almost every branch of the steel industry ; that 
they were not then regarded as illegal or objectionable 
in any way and that Senator Hoar advised the wire 
manufacturers in 1891 that such pools were not in vio- 
lation of the Anti-Trust Act (S. C, 260-1). 
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Continuance of pools after the Steel Corporation was 

formed. 

Excepting possibly two or three of what are known 
as the Jackson Wire Pools, which will be considered 
presently, no new pools appear to have been formed 
since the organization of the Steel Corporation. Cer- 
tain of the pools, however, known respectively as the 
Structural, the Plate, the Steel Shafting, the Boiler 
Tube and the Rail Association, were continued for a 
time (S. C, 262). 

The Government attempted to charge Judge Gary, 
as the chief executive officer of the Steel Corporation, 
with participation in the continuance of these pools, 
and to that end called William E. Corey, who testified 
that Judge Gary attended a combined plate and struc- 
tural meeting as late as 1902 or 1903. He said that the 
meeting was also attended by Mr. King, Mr. Felton and 
Mr. Schwab (S. C, 262). 

The Government in addition called William P. 
Worth and A. F. Huston, both of whom were regular 
attendants at the meetings of the Plate Association. 
They each testified to seeing Judge Gary at a plate meet- 
ing, but fixed the date in the fall of 1900, and said that 
the meeting was held in connection with the organiza- 
tion of the Plate Association (S. C, 262-3). 

Mr. Felton and Mr. King were also called by the 
Government, but neither of them corroborated the 
above statement of Mr. Corey. 

Mr. Schwab was called by the defendants. He, as 
President of the Carnegie Co., was instrumental 
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in organizing the plate pool. He stated that he at- 
tended the meetings of that pool, and when asked 
whether Judge Gary ever attended any of them, an- 
swered that he was sure he did not ; on being further 
interrogated as to whether he knew of the Judge hav- 
ing anything to do with them, he replied : 

"To the best of my knowledge, Judge Gary 
did not have anything to do with any of these 
pools. He was opposed to them. When I was 
president of the Steel Corporation, one of the 
things that I had to contend with was Judge 
Gary's opposition to these things that I had 
been so long accustomed to. 

"Q. How did you manage it ? 

"A. I did it without his knowing anything 
about it" (S. C, 263-4). 

Mr. Bope testified that he generally attended the 
structural and plate pool meetings for the Carnegie 
Co. and that he never saw Judge Gary at any 
one of them (S. C, 263). 

Mr. Temple, the Commissioner of the Structural 
and Plate associations, testified that he was sure Judge 
Gary never attended any of the plate or structural 
meetings (S. C, 263). 

Judge Gary's attention was called to the statement 
of Mr. Corey to the effect that he (Gary) had attended 
a plate and structural meeting in 1902. He said: 

"I think Mr. Corey is very much mistaken 
in saying that he ever saw me at any of those 
meetings ; I am sure he is. I remember attend- 
ing a meeting at the Waldorf-Astoria when the 
subject of making some arrangement concern- 
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ing plates was discussed. I was there for a 
short time. I remember that distinctly, and it 
seems to me the form of a proposed agreement 
was submitted, but anyhow I decHned to enter 
into the agreement, and that was the last I had 
to do with it. I have no recollection of attend- 
ing any meeting of the structural manufacturers, 
and I have no recollection of any pooling ar- 
rangement concerning structural material or 
plate material having been mentioned to me 
until the time Mr. Huston testified about the 
plate arrangement in the Stanley investigation, 
and I was very much surprised by that testi- 
mony" (S. C, 264). 

Judge Gary's testimony as to the attitude taken by 
him at the Plate Association meeting to which he re- 
ferred is corroborated by the minutes of the meeting of 
the Carnegie Co. held November 6, 1900, offered 
in evidence by the Government. It contains a report by 
Mr. Schwab of the Plate Association meeting attended 
by Judge Gary and reads, in part, as follows : 

"I would report in regard to the plate matter 
that I think there is very little doubt it can be 
closed. The Federal Steel Company is the only 
objector to the arrangement, but this week will 
probably see the arrangement carried out in line 
with previous advices" (S. C, 265). 

Mr. Bacon, who was a member of the Finance Com- 
mittee from the formation of the Corporation until 
October 12, 1901, and again from January 6, 1903, to 
September, 1905, upon being interrogated by counsel 
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for the Government on the subject of pools subsequent 
to the organization of the Steel Corporation, said : 

"If any such pools existed, they were abso- 
lutely contrary to the policy of the United States 
Steel Corporation, even though they may have 
existed after the formation of the Corpora- 
tion. * * * 

"In a general way I know that it was very 
difficult to bring about reforms, and if there 
were any such agreements or contracts or pools 
I had no specific or accurate knowledge of them, 
but I knew at that time in a general way that 
if there were any it was absolutely contrary to 
the policy of the company" (S. C, 265). 

Dissolution of the Pools. 
Judge Gary testified that in the latter part of 1904 
he took up with the Finance Committee the subject 
matter of pools and agreements that had from time to 
time been referred to in the decisions and in some of 
the public statements in newspapers with respect to 
them; that he discussed at some length the changed 
and changing attitude of the public and the courts and 
the high Government officials, and that the consensus 
of opinion was that the Corporation must be certain 
that none of its companies were parties to any arrange- 
ment which was opposed to the Sherman Law, and 
that he should issue an order which would require full 
investigation by counsel and would require that if any 
arrangement was discovered which was illegal it should 
be absolutely abandoned (S. C, 266). 

Mr. Corey, who became President of the Steel Cor- 
poration upon the resignation of Mr. Schwab in the fall 
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of 1903, testified that the plate and structural pools 
were abandoned about the end of 1904 or early in 1905 
under the advice of counsel specially employed; that 
after a conference with Judge Gary, he wrote a letter 
to the presidents of the subsidiary companies specially 
instructing them to wipe out all combinations and pools 
and everything of that kind that might be regarded by 
said counsel as illegal, and that he assumed that such 
instructions had been followed (S. C, 266-7). 

As to the Jackson Pools : These covered wire rope, 
rubber-covered wire, underground power cables, water- 
proof and magnet wire, lead encased rubber cables, 
bare copper wire, and horseshoes (Pet., 51-61). 

They were formed by one E. E. Jackson, Jr., for 
the most part at least several years before the Steel 
Corporation was organized, and were continued with 
more or less changes down to the spring of 1909. 
Whether any of them were formed after the Steel Cor- 
poration was organized is not clear under the evidence 
(S. C, 268). 

It does appear, however, that whenever they were 
formed the Steel & Wire Co. did not originate 
them or lead in the movement for their formation but 
simply joined them at the solicitation of other manu- 
facturers (S. C, 270). 

It also appears that they were unknown to the of- 
ficers of the Steel Corporation until the latter part of 
1908. About that time Judge Gary heard of the horse- 
shoe pool and that the Steel & Wire Co. was a 
member of it. He thereupon sent for Mr. MacVeagh, 
the General Solicitor of the Steel Corporation, and told 
him what he had heard and asked him to look into the 
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matter thoroughly and if anything wrong was found 
to be certain that it was wiped out (S. C, 268-9, 
270-2). 

Mr. MacVeagh did look into the matter and un- 
covered not only the horseshoe pool, but all the other 
Jackson pools above named. Under his instructions the 
Steel & Wire Co. immediately withdrew from all 
of them, and soon thereafter they were abandoned 
(S. C, 269-70). 

Nature and Operation oe the Various Pools and 
Associations. 

The Structural, Plate and Steel Shafting Associations. 

These pools were all conducted on substantially the 
same principle. 

They did not divide territory or limit output, but 
did fix prices and allot percentages of the total pro- 
duction according to the capacity of the members re- 
spectively. Any member exceeding his allotment paid 
a designated portion of his profit on the excess into the 
pool, and the same was distributed among the mem- 
bers falling short in their allotted production (S. C, 
272-4). 

Association of Rail Makers. 

The testimony with respect to this association is 
collated in our Statement of the Case (S. C, 274-9). 

The first rail association seems to have been formed 
as early as 1873. It was continued with possible inter- 
ruptions down to what is known as the "Illinois- 
Carnegie row", about 1897 (S. C, 275). 

Afterwards it was renewed as a percentage pool 
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and as such continued down to 1904, as already stated 
(S. C, 277). 

This association differed from the others (at least 
after 1897) in that it did not fix prices, but only per- 
centages of production. (Testimony of Judge Gary, 
S. C, 266; Mr. Scranton, S. C, 277-8; Mr. Felton, 
S. C, 277; Mr. Stackhouse, S. C, 275). 

Alleged Foreign Rail Pool. 

The Government attempted to show by Mr. Corey 
the existence of a foreign rail pool between 1909 and 
19 10, to which the Steel Corporation was a party. Mr. 
Corey was quite positive in his statement on direct-ex- 
amination that there were agreements and understand- 
ings at various times between the Steel Corporation and 
foreign manufacturers that, in the neutral markets of 
the world, certain tonnages of rails should be distrib- 
uted among the producing countries ; also that as late as 
1 910 there was an understanding that the Steel Cor- 
poration would not sell rails in countries abroad where 
steel was manufactured, and that the manufacturers of 
those countries would not sell rails in the United States 
(S. C, 279-81). 

On cross-examination, however, Mr. Corey con- 
siderably modified his statement, admitting that the 
understanding he referred to was his understanding 
only; that he personally did not participate in making 
any such arrangement as he had mentioned, and that 
he knew nothing about it except what Mr. Farrell had 
told him (S. C, 281). 

Mr. Farrell stated that he not only had never told 
Mr. Corey of any such understanding with foreign 
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manufacturers as Mr. Corey had spoken of, but that 
no such understanding had ever existed; that what he 
did tell Mr. Corey was that he did not think foreign rail 
makers would sell rails in this country; that his opinion 
with respect to this was based on the large production 
of rails here and the American tariff of $7.84 per ton. 
He said that the foreign business of the Corporation 
had never in fact been the subject of any contract, 
agreement or pooling arrangement of any kind what- 
soever with either foreign or domestic manufacturers 
(S. C, 281-2). 

To the same effect is the testimony of Judge Gary, 
Mr. Schwab and Mr. Bacon (S. C, 282-3). 

Jackson Pools. 

These pools fixed prices, allotted tonnage, imposed 
penalties and generally regulated the production and 
sale of such articles as they covered in so far as the 
same were produced by members of the pool for sale 
in the domestic market (S. C, 283-4). 

The allotments of the Steel & Wire Co. in the 
various pools are given in our Statement of the Case 
(S. C, 284). They range from seven to twenty- 
four per cent. 

Mr. Baackes, General Sales Agent of the Steel & 
Wire Co. testified that his company was never 
the leading factor in any of the Jackson pools; that 
there were none of them in which the Steel & Wire 
Co. had a greater allotment than any other mem- 
ber ; that only about three per cent, of the total tonnage 
of the Steel & Wire Co. was affected by the pools. 
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and that this was less than one-half of one per cent, of 
the total tonnage of the Steel Corporation (S. C, 
270-1). 

Boiler Tube Association, Billet Pool, Cotton Tie Pool 
and Pig Iron Association. 

These pools and associations were unimportant. 
The testimony with respect to them is collated in our 
Statemement of the Case (S. C, 284-8). 

The Boiler Tube Association existed chiefly for 
playing golf and eating dinners (S. C, 284-5). 1*he 
billet pool was broken up before the Steel Corporation 
was formed (S. C, 286) ; the existence of a cotton tie 
pool was merely suggested, not proved (S. C, 287-8), 
and the Pig Iron Association seems not to have been 
a pool at all, and whether it was or not the Steel Cor- 
poration was not a member of it (S. C, 288). 

The testimony shows that the Corporation did not 
create or assist in creating a single one of the pools 
which existed after its formation, and that every one 
of them was terminated on account of its refusal to 
continue therein. Prior to the organization of the Cor- 
poration, pooling associations had existed in nearly 
every branch of the steel industry and their destruc- 
tion was revolutionary. For its action in bringing this 
about and thus establishing real competitive conditions, 
the Corporation is entitled to commendation, not carp- 
ing criticism. 

Price of Steel Rails Since 1901. 

The Record shows that the price of standard Bes- 
semer rails has remained at $28 per gross ton since 
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May, 1901. The Government insists that this constancy 
of price in and of itself shows artificial control, since 
the price of the raw materials out of which rails are 
made has changed considerably during the period, as 
have also general market conditions. 

The defendants, on the other hand, maintain that 
this uniformity of price is due to business conditions 
and railroad purchasing methods, and not to any agree- 
ment or understanding, express or implied, between 
the rail makers or any of them. 

The testimony bearing on this subject is collated in 
our Statement of the Case (S. C, 289-301). 

The Government put in a chart to show the price 
movement in Bessemer pig iron and Bessemer billets 
in comparison with the price of Bessemer rails from 
1895 to 191 1 (G. E., V, Pt. I, 1652). 

This shows considerable fluctuation in the price of 
pig iron and billets in comparison with the constant 
price of rails since May, 1901. It also shows that the 
price of pig iron and billets has averaged considerably 
higher since May, 1901, than the price quoted at that 
time. 

This supports the claim of the defendants that the 
price of rails has not been kept up to $28 a ton, but 
down to that figure. 

The fact that the price of rails fluctuated more or 
less with the price of pig iron and billets before 1901 
and has not done so since, is accounted for by the 
changed method of purchasing rails which has pre- 
vailed since 1901, having been inaugurated by Mr. 
Cassatt of the Pennsylvania Railroad in 19CX) and 
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presently adopted by many of the other leading rail- 
road systems. 

It appears from the testimony of Mr. Roberts that 
prior to 1900 the railroads purchased their rails from 
time to time as their requirements might necessitate, 
making the best bargain they could in each particular 
case; that Mr. Cassatt about the year 1900 inaugurated 
a system for the Pennsylvania Railroad of making rail 
purchases yearly about the end of each calendar year 
for the year succeeding, and also of apportioning his 
orders among the various mills, somewhat along the 
lines of their respective freight tonnages; that this 
was done partly because the Pennsylvania Railroad es- 
tablished a system of yearly budgets, and partly be- 
cause they desired as far as possible to give uniform 
treatment to the manufacturers along the line of their 
road ; that upon the inauguration of this policy by the 
Pennsylvania Railroad, many of the other leading rail- 
roads of the country adopted it, so that since then rails 
have usually been bought within a very few months of 
each year for the requirements of the entire succeed- 
ing year (R., XIII, 4957-60). 

When asked what effect the new system had on the 
price of rails as regards uniformity during the year, 
Mr. Roberts stated that a railroad purchasing its rails 
for a year's requirements establishes a single price for 
that period, and that the effect of having a price es- 
tablished by the Pennsylvania Railroad or some other 
large system for itself is to establish it for everyone 
(R., XIII, 4958-9)- 

To the same effect is the testimony of Judge Gary 
and Mr. Stackhouse (S. C, 275-6, 289). 
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Manifestly under such a system of purchasing all 
manufacturers will get the same price, and that price 
will not vary during the year, however much the price 
of raw materials may fluctuate. 

But it may be said that this does not explain the 
continuance of the $28 price for twelve years. That 
is true, but other circumstances do explain it. 

One is that although the cost of manufacturing 
rails has materially increased, owing to the higher 
quaUty required by the railroads, the Steel Corpora- 
tion has refused to increase its price, and as a conse- 
quence the other manufacturers have not been able 
to increase theirs. 

Judge Gary said that the price of rails has been 
kept down to $28 largely because the Steel Corpora- 
tion has declined to advance its price above that 
figure, notwithstanding the cost of rails has ma- 
terially increased (S. C, 289). 

Mr. Felton, President of the Pennsylvania Steel 
Co., testified that the average price of pig iron 
during the period from 1901 to 1910 was $4.29 higher 
than during the ten years preceding, but that the ad- 
vance in the price of rails was only $1.82, thus lessen- 
ing the profit in the manufacture of rails $2.47 per 
ton without taking account of the increased cost of 
labor in manufacturing the pig iron into rails, or the 
improved quality of the rails (R., IV, 1687). 

Powell Stackhouse, formerly President of the Cam- 
bria Steel Co., testified to the constantly diminish- 
ing spread between the cost of manufacturing rails 
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and the $28 price. He stated that the competitors of 
the Steel Corporation as a rule would have approved 
of a higher price for rails, but that the Steel Corpora- 
tion has consistently refused to raise its price, and the 
other makers could not get more (S. C, 276). 

To this extent the Steel Corporation has "dom- 
inated" the rail situation. 

But this is not monopoly. The testimony shows 
and reason teaches that any large manufacturer can 
keep prices down, or break prices, without having a 
monopoly, whereas no manufacturer or combination 
of manufacturers can keep prices up unless they have 
a monopoly (infra, pp. 234-6). 

The other circumstance which has tended to keep 
the price stationary is that the consumption of standard 
Bessemer rails has greatly declined since 1901 and the 
$28 price has long been used for the most part only as 
a convenient base from which to calculate the price 
for the more expensive rails which the different rail- 
roads have specified year after year in constantly in- 
creasing proportions. 

Mr. Roberts said that the Pennsylvania Railroad 
does not use any Bessemer rails upon its main line; 
that it has used open-hearth rails for some years ; that 
there are different specifications for the open-hearth 
rails used by the different railroads occasioning dif- 
ferent prices which vary according to chemical com- 
position, mechanical drop test, etc., and that the price 
of these rails is arrived at as between the railroads 
and the rail makers by conference and consultation. 
He said that $28 a ton is what might be termed a card 
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price or foundation price from which other prices may- 
be estabHshed varying with the specifications, chemical 
requirements, etc. (S. C, 293). 

Mr. Schwab testified that nearly all the Bethlehem 
Steel Co.'s rails are now made from special spe- 
cifications; that the price varies from $30 to $50 per 
ton, but usually runs between $30 and $35. He stated 
that there is no uniformity of specifications among the 
users of rails; that the price is usually arrived at by 
negotiation with the railroads, and that he, for the 
Bethlehem Co., first fixed the base price of $30 for 
open-hearth rails (S. C, 295-6). 

Mr. Farrell testified that during the last few years 
only about 30 per cent, of the rails manufactured have 
been sold at $28 per ton; that nearly all the large 
trunk lines now have their own specifications, and that 
the price of manufacturing rails according to such 
specifications is arrived at by negotiation — "two people 
sitting down and trading across the table" (S. C, 

294-5)- 

Defendants' Exhibit 79 (D. E., Ill, 323) shows 
that in 1901 99.9 per cent, of the country's production 
was Bessemer rails and that this percentage decreased 
until in 19 12 but 2)2) P^r cent, were Bessemer rails. 

Judge Gary testified to the same practice spoken of 
by Mr. Roberts, Mr. Schwab and Mr. Farrell, and 
added: "The price of rails for all these years has 
practically been fixed by agreement between the manu- 
facturers and the railroads themselves" (S. C, 290). 
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Mr. Schwab testified that there never had been any 
agreement between the Bethlehem Steel Co. and 
any other manufacturer as to the price of rails (S. C, 
296). 

To the same effect is the testimony of Judge Gary 
as to the practice of the Steel Corporation (S. C, 
299). 

Mr. Roberts testified that he never had any knowl- 
edge of the price of rails being fixed by agreement 
among the manufacturers or in any other way than by 
negotiation between the consumer and the maker (S. C, 
294). 

That the rail business is governed by conditions 
and customs peculiar to itself is shown by the facts ( i ) 
that the manufacturing companies do not commit the 
fixing of prices for rails to their sales departments, 
and (2) that the distribution of rail orders by the 
railroads is made by the presidents or other head offi- 
cers of the railroads and not by their purchasing 
agents. 

To this effect is the testimony of the following 
General Sales Agents : 

/. Leonard Replogle, of the Cambria Steel Co. 
(R., XXIII, 9577, 9599) ; 

Austin D. Mixsell, of the Bethlehem Steel Co. 
(R., XXVII, 11311); 

And of the following Railroad Purchasing Agents : 
Sydney B. Wight, of the New York Central Lines 
(R., XXI, 8567); 
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Wm. H. Scohie, of the Big Four Lines (R., XXII, 
9012) ; 

Samuel Porcher, of the Pennsylvania Railroad (R., 
XIX, 7718); 

Harry S. Montgomery, of the Lehigh Valley (R., 
XXII, 8824) ; 

Willard R. Collins, of the Erie (R., XXII, 8856); 

John D. Landis, of the Reading and New Jersey 
Central Lines (R., XXII, 8872) ; 

Harry P. Lowther, of the D., L. & W. (R., XXVII, 

I 1543) ; 

Wm. A. Linn, of the Chi., Mil. & St. Paul (R., 
XXII, 9229) ; 

Ira C. Rhoades, of the Southern Pacific (R., XXVI, 
10983) ; 

Frank D. Reed, of the Rock Island (R., XXVI, 
11215); 

Thomas J. Frier, of the Wabash (R., XXVI, 
10770). 

The only railroads which, so far as the testimony 
shows, leave the matter to any extent in the hands of 
their purchasing agents are : 

(i) The Chicago, Burlington & Quincy (Hopkins, 
R., XXn, 9071); 

(2) The Denver & Rio Grande (Tipton, R., XXVI, 
10832); 



154 

(3) The St. lyouis & San Francisco (Powell, R., 
XXVI, 10789). 

The testimony of these witnesses shows that 
the railroads buy all their general steel supplies, in- 
cluding wire, plates, bridge material and in fact all 
articles except rails, on competitive bids ; that they send 
specifications for their requirements from time to time 
to the different manufacturers and invite bids; that 
these bids vary between different manufacturers and 
between the same manufacturers at different times, and 
that the orders are uniformly awarded to the lowest 
bidder. 

We respectfully submit that the different course 
pursued by the railroads with regard to their rail pur- 
chases strongly supports the contention of the defend- 
ants that the railroads prefer to negotiate these pur- 
chases in such a way as to leave them free to distribute 
their tonnage among the manufacturers who patronize 
their lines rather than to give it all to a single manu- 
facturer who might happen to make the lowest bid. 

Such a policy is within the discretion of the rail- 
roads, and the steel manufacturers should not be held 
responsible for its results. It should be remembered 
that steel makers pay to the railroads each year in 
freights many times the amounts paid by the railroads 
to the steel makers for rails, and that much of this 
freight can be given to any one of several railroads 
(S. C, 289-90). 
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Meetings of Manufacturers After the Dissolu- 
tion OF THE Plate and Other Pooes. 

These meetings are fully described in our State- 
ment of the Case (S. C, 301-11). 

They followed the dissolution of the pools in the 
latter part of 1904, as already stated. 

Mr. Temple, who was commissioner of the struc- 
tural, plate and steel shafting pools, was retained as 
secretary and statistician of the new associations and 
received statements from the different members as to 
their total shipments of various sizes and character. 
He tabulated these statements and distributed the tabu- 
lations among the members as in the old pool days, 
with the important exception that no prices were cal- 
culated or reported (S. C, 302). 

Mr. Temple stated that at the meetings of these 
later associations prices of individual products or ap- 
portionments or individual outputs, were not discussed, 
and that no agreements or understandings were ar- 
rived at as to prices or output or territory (S. C, 
302). 

Mr. Bope, General Sales Agent of the Carnegie 
Co., testified that after the dissolution of the 
pools the statistical associations continued with infre- 
quent meetings for about two years; that at these 
meetings they discussed general trade conditions, ques- 
tions of quality and things that would be of mutual 
interest in helping to get a general line on business and 
serve customers better, and that absolutely no agree- 
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ments were made fixing prices, limiting tonnage, 
limiting output, or dividing territory (S. C, 302). 

Some of the witnesses said that prices were dis- 
cussed at some of these meetings and that announce- 
ments were made as to the price at which individual 
members expected to sell their products, and that 
usually the prices announced by the different mem- 
bers were the same. They all agreed, however, that 
no one bound himself to maintain the price he an- 
nounced, or any fixed price, for any time whatever. 

Mr. Langan, who attended a number of the meet- 
ings as secretary, stated that no assurances were ever 
given by any one that he would maintain the price men- 
tioned in the meeting for any specific time, or that he 
would stick to a fixed price (S. C, 303-4). 

Mr. Worth, of Worth Bros., plate manufacturers, 
testified that at these meetings information was ex- 
changed as to unfilled orders, prices that had been re- 
ceived and prices it was expected to get, but that when 
he went away from the meeting no man was bound to 
either price or output (S. C, 304). 

Mr. Smith, for a number of years in charge of the 
Sales Department of the Lackawanna Steel Co., 
testified that at these meetings there was a general dis- 
cussion of business conditions, the trend of railroad 
buying or shipbuilding, new building construction, 
crops, and all the determining factors of business ; also 
technical questions and matters which were brought up 
by the engineers of customers ; that prices were fully dis- 
cussed, but no agreements were made; that it was al- 
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most invariably stated by the chairman and others that 
they could not make any agreement. He said that there 
was always a variation in prices, and that in point of 
fact he never knew at any time what price his com- 
petitors were going to quote, and he knew they did 
not know what prices he was going to quote (S. C, 
305-6). 

George Bartol, President of the Otis Steel Co., 
when asked what the Statistical Association was for, 
answered : 

"Well, we found that there was a good deal 
of advantage in meeting aside from the main- 
tenance of prices, which was abandoned after 
we dissolved the old pool; we found it was of 
great advantage to meet and exchange informa- 
tion and get statistics and consult with each 
other on the business." 

Mr. Bartol further said that there was no price 
fixing, division of territory, tonnage or anything of 
the kind at these meetings ; that he had been selling his 
products in competition with a dozen concerns during 
the last ten years; that since the pool was given up in 
1904 the prices that he has either asked or obtained 
have not been fixed by any agreement or combination 
with his competitors or any of them ; that competition 
has extended to prices during the whole period (S. C, 
306-7). 

Mr. King, Vice-President of Jones & Laughlin, 
stated that neither the representatives of Carnegie, nor 
the Illinois Steel Co., dominated the meetings, and he 
thought the meetings would have continued if these two 
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subsidiaries of the Corporation had been separate or- 
ganizations; that the representatives of the two com- 
panies did not in any way try to force their views on 
the other persons present; that there were no threats 
made by any one, and no appeal to anything but the 
reason of the men present (S. C, 308). 

That these meetings did not have the effect con- 
tended for by the Government and that they did not 
suppress competition or restrain trade, is conclusively 
shown by the testimony of more than two hundred 
witnesses — customers and competitors — who testified 
as to the competitive conditions which have existed in 
the steel trade since the Corporation was formed (S. 
C, 368-70). 

Their testimony will be considered later on. 

Meetings of the Horseshoe and Wire 
Manufacturers. 

After the dissolution of the so-called Jackson pools 
some of the members of these associations appear to 
have met for a time, at irregular intervals, for the 
most part at the Railroad Club in New York. 

These meetings were of the same general character 
as those last above described. 

The testimony with respect to them is abstracted 
in our Statement of the Case (S. C, 308-11). 

Gary Dinners. 
These dinners were given by Judge Gary for the 
purpose of bringing the steel manufacturers together 
for counsel and encouragement during the dark days 
of the panic of 1907. 
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The conditions which existed in financial and busi- 
ness circles at the time of the first Gary dinner were 
graphically described by Mr. Reynolds, President of 
the Continental and Commercial National Bank of 
Chicago, Mr. Campbell, President of the Youngstown 
Sheet & Tube Co., and Judge Reed (S. C, 313-4). 

The latter said: 

"There was not anybody sure of the future. 
It looked as if the foundations of the business 
had all crumbled away, and as if we were in for 
several years of low prices and failures and the 
general bad effects that follow a panic. I had 
been through one or two of those in Pittsburgh, 
and I did not want to see another one" (S. 
C.,314). 

Institution of the Gary Dinners. 
Judge Gary testified that the first so-called Gary 
dinner was held in November, 1907; that the Steel 
Corporation officials had been importuned by various 
consumers to do all they could to prevent demoraliza- 
tion in business; that many customers reported that 
they had large stocks on hand, and that if prices be- 
came demoralized, as they had in other years, there 
was great danger of loss to them and perhaps failure ; 
that in conversation with bankers and others, the ques- 
tion was asked whether or not the steel business was 
going to pieces; that there was very great danger of 
demoralization; that he believed that if the iron and 
steel trade got into that condition the panic would be 
long continued, and great loss and injury would re- 
sult, not only to the manufacturers of steel, but to 
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every one else who was interested in the manufacture 
of steel, or dependent upon it; that in addition the 
Corporation had on its books accounts receivable 
aggregating hundreds of millions of dollars and an 
ordinary old-fashioned steel war would have meant 
destructive competition, the survival of the fittest, and 
the ruin or at least temporary suspension of a great 
many people, which would have resulted in great loss 
to the Steel Corporation and other manufacturers, and 
great hardship to their employees, and to the business 
world generally (S. C, 315-6). 

Judge Gary said that the object of this dinner was 
to bring together into friendly contact the men en- 
gaged in the industry ; that his idea was that this con- 
tact with competitors would tend to secure fair and 
decent conduct; that it was impossible to prevent 
sharp competition, but that it was possible to prevent 
unfair conduct; that he invited these gentlemen to 
dinner for the purpose of referring to the general 
financial and business situation and the statements that 
had been made to him by customers and bankers, and 
for the purpose of thoroughly establishing, if possible, 
a friendly feeling among them and inducing them to 
state frankly and freely what they were doing, how 
much business they were doing, what prices they were 
charging, what wages they were paying, and to pre- 
vent, if he could, not by agreement, but by exhortation, 
the wide and sudden fluctuation of prices which would 
be injurious to every one interested in the business of 
the iron and steel manufacturers (S. C, 316). 

Judge Gary said that at this dinner a number of 
those present expressed opinions in regard to the mar- 
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ket, and what ought to be done; that no prices were 
named in the way of stating a particular price, although 
the subject of prices was referred to ; that opinions were 
expressed as to whether or not prices were fair and rea- 
sonable; that there was no understanding or agree- 
ment, express or implied, arrived at with regard to 
the maintenance of prices; that on the contrary he 
made it perfectly plain then, as he did on all other 
occasions, that under no circumstances would he do 
or say anything that did not leave his company free 
to go out and do exactly as it pleased with respect to 
prices and everything else, and that he would not ad- 
vise any one else to do dififerently (S. C, 316-7). 

Willis L. King, of Jones & Laughlin, testified that 
he attended the first Gary dinner; that its object, as 
he understood it, was to urge or advise manufacturers 
generally not to allow the financial panic to get into 
business generally; that, in other words, it was a gen- 
eral attempt to prevent the steel manufacturers from 
losing their heads, and giving away their business by 
a sudden and unreasonable drop in prices which would 
aflfect adversely all buyers of steel, and, indirectly, 
banks who had their obligations (S. C, 320). 

Mr. Schwab, who attended the dinner, described it 

as follows: 

"The key-note of the whole dinner was an 
address by Judge Gary, or rather a talk to all 
the members there, with a view of their not be- 
coming panic stricken, with a view of their not 
sacrificing the situation by too great a cut in 
prices, and a precipitation of bad business 
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methods ; that we ought to retain our heads and 
not become excited over a situation of that sort, 
and that we should calmly await the return of 
prosperity; that our usual pro rata of business 
would probably come to each one regardless of 
the prices at which it was done ; and that it was 
unwise business policy, and bad for the industry 
and especially bad for the people who carried 
stocks to precipitate and make worse such a 
demoralized condition. That was the key-note 
of everything that was said at that dinner" 
(S.C.,321). 

Judge Reed, on being asked what was said by Judge 
Gary at this dinner, answered: 

"The substance of it was that we knew from 
experience what happened in times after a panic 
and depression of this kind set in; that there 
was very little business in the country, probably, 
and would be for some while ; that if everybody 
went out and tried to take what there was, it 
would reduce prices and necessarily affect the 
wages of the workmen. Worse than that, the 
panic had caught a lot of customers and jobbers 
pretty well loaded up with goods at high prices, 
and if the prices of their various materials were 
pulled out from under them, it would mean 
bankruptcy and trouble for a lot of jobbers and 
customers. The thing to do was to keep our 
heads and go slow, and take what business 
naturally came along, and then let these jobbers 
work off their goods, and let the country store- 
keeper and so on, get rid of his stock, work it 
off normally and get ready for a new start" 
(S.C, 318-9). 
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There were not many of these dinners. There was 
one on January 30th, one on April 2nd, one on May 
2 1st and one on December loth, 1908. 

Judge Gary testified that at none of these dinners 
was it suggested by anybody that there should be any 
agreement of any sort or description, fixing prices, di- 
viding territory, or limiting output; that every one 
knew perfectly well from what he had said that such a 
suggestion would not be entertained, if made, and that 
he had no reason to think that any one ever had in 
mind the idea of making any such suggestion. He said 
that as a matter of fact prices were not fixed at those 
meetings or as a result of the same (S. C, 318). 

Judge Reed said that there never was any agree- 
ment made to fix prices or to limit or apportion output 
at the first or any other meeting that he knew of, and 
that he attended all the Gary dinners. He added: 

"I think it is fair to be said, and I think it 
ought to be said, that a good many of us did 
not agree with that policy of the Corporation 
at first ; it seemed that we would be going slow, 
but we came around to it afterwards, and I be- 
lieve today it is fair to Judge Gary to say that 
I think he saved thousands of men from bank- 
ruptcy in this country during the panic of 
1907" (S. C, 319-20). 

Mr. Campbell, President of the Youngstown Sheet 
& Tube Co., testified that it was stated at every 
meeting with which he had anything to do that the 
manufacturers could not enter into any agreement, 
written, oral, expressed or implied, for the maintenance 
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of prices; that the meetings had a steadying effect on 
the market, but that this was obtained merely through 
an appeal to the reason of the men present (S. C, 
322). 

Mr. Worth testified that Judge Gary advised 
friendly relations between the manufacturers, and that 
they should tell the truth to each other as to their 
affairs; that he never advised that they should agree 
as to their prices or output, but always stated that they 
could not do that, and many times stated that the Cor- 
poration would not do it (S. C, 322-3). 

To the same effect is the testimony of A. W. 
Thompson, President of the Inland Steel Co. (S. 
C, 320-1) and Joseph G. Butler, Jr. (S. C, 323). 

George W. Simmons, of the Simmons Hardware 
Co., testified with respect to the effect of the Gary 
dinner movement on the general business situation, as 
follows : 

, "The fact that the manufacturers generally 

of iron and steel products were hopeful as to 
the situation, and were intelligently and con- 
servatively inclined, was of great influence to 
cause the retailers and the wholesalers to sit 
tight and wait until things readjusted them- 
selves rather than to lose their courage and let 
things get in worse condition, particularly at a 
time when the banks were so involved that they 
could not give any financial assistance to a con- 
cern that might need it; it was a balance wheel 
of trade, if you could call it that. The senti- 
ment was the important feature, and the ac- 
tion of those manufacturers, as published in the 
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newspapers, helped to strengthen the sentiment, 
and had it not been for the same sentiment 
which existed then the results would have been 
far more disastrous commercially than they 
were" (S. C, 323). 

The Gary Dinner Committees. 

A general committee was appointed at the first 
Gary dinner, and this committee shortly thereafter ap- 
pointed sub-committees on the following subjects: 
Ore and Pig Iron; Rails and Billets; Structural Ma- 
terial; Plates; Steel Bars; Pipe and Tubular Goods; 
Sheets and Tin Plate; Wire Products (S. C, 325). 
The names of the members of these committees are 
given in the Record (R., IX, 3748). Their num- 
bers ran from four to eleven. On no one of them 
did the Corporation have more than a single repre- 
sentative. 

These sub-committees held meetings in different 
parts of the country with more or less regularity for 
several months. Judge Gary stated that the purpose 
of the general committee was, first, to appoint sub- 
committees, and, second, so far as it could, to ascer- 
tain facts in regard to the business of each of the 
companies in the different lines and distribute those 
facts so that each could keep thoroughly informed as 
to what all the others were doing, of course having 
in mind as the principal object the cementing of feel- 
ings of business friendship in order to prevent the 
bitter, fierce, tricky and destructive warfare of earlier 
years (S. C, 324). 

Several of the gentlemen who served on the sub- 
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committees or attended their meetings were called as 
witnesses, either by the petitioner or the defendants. 
The petitioner called the following : William E. Corey, 
Chairman of the Committee on Ore and Pig Iron; 
Willis L. King, Chairman of the Committee on Steel 
Bars; James A. Campbell, Chairman of the Commit- 
tee on Sheets and Tin Plate; W. P. Worth, of the 
Committee on Plates; C. W. Bray, of the Committee 
on Sheets and Tin Plate ; Edward R. Crawford, of the 
McKeesport Tin Plate Co.; B. G. Follansbee, of 
FoUansbee Brothers Co., and Samuel A. Benner, 
lately assistant to the President of the Pittsburgh 
Steel Co. 

Mr. Corey testified that the purpose in the creation 
of these sub-committees was to reach a general un- 
derstanding as to the prices of iron and steel prod- 
ucts and to bring about the maintenance of prices. 
When asked whether they were maintained by co-oper- 
ative action, he stated that they were not maintained 
by agreement, but that there were understandings as 
to what prices would be. On cross-examination he 
repeated his statement that there were no agreements 
made at the meetings of the sub-committees, to his 
knowledge. He said they were very careful not to 
do anything that could be challenged as illegal, and 
that in all he did he acted under the advice of com- 
petent counsel outside of the regular counsel of the 
Steel Corporation, and "followed the straight line as 
closely as it could be followed." He said that what 
he did at committee meetings was to announce the 
price at which he proposed selling his products; that 
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others did the same, and that he was advised that they 
had a legal right to do this (S. C, 326). 

Neither Mr. King, Mr. Campbell, Mr. Worth, Mr. 
Bray, Mr. Crawford, Mr. Follansbee, nor Mr. Benner 
support Mr. Corey in his statement as to the pur- 
pose for which the sub-committees were appointed 
or as to an understanding being reached with regard 
to prices. 

Mr. King testified that every man present at the 
meetings thoroughly understood, and acted upon the 
understanding, that he could not lawfully agree with 
any other man present upon the prices they would 
make and maintain upon their goods, and that when 
he went out of the meetings, so far as any agree- 
ment with the people in the meeting was concerned, 
he could cut his price the next day or that after- 
noon. He said that as a matter of common decency 
only, he felt that if he made a diflferent price from 
that he had stated in the meeting, he should notify 
the others, particularly the members of the Bar Com- 
mittee, of which he was Chairman. He said that at 
no meeting that he attended following the Gary din- 
ners was anything done more than to assemble to- 
gether and mutually exchange information and dec- 
laration of purpose (S. C, 326-7). 

Mr. Campbell said that he presided at a Sheet and 
Tin Plate Committee meeting; that the members 
stated the volume of business they were doing and 
how the business conditions were in their respective 
lines; that they discussed prices and that he would 
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usually ask them to state whether they thought the 
price was too high, or whether it should be reduced, 
and whether they thought a larger volume of busi- 
ness would come about if there was a reduction; that 
after the discussion took place, he usually called on 
each one to state what his policy would be in the fu- 
ture with reference to the sale of his products and 
with reference to the price. He said they had no 
verbal or written agreement, and understood that they 
could not agree to make a price; that there were no 
penalties and no restrictions as to production or 
output; that at most of the meetings a statement was 
made by the different representatives that their policy 
would be to market their products at the then pre- 
vailing prices until they notified their competitors that 
they wanted to change their price; that at some of 
the meetings, however, such a statement was not made 
by all the people; that some of them said that on ac- 
count of the condition of their order books and their 
small proportion of the business, and the cutting of 
prices by other people, they felt justified in meeting 
conditions as they found them from day to day. 

When asked whether, after announcements of 
future policy were made by the men present at the 
meetings, they adjourned relying upon such announce- 
ments, and whether it depended on the personality of 
the men making such announcements, he replied, "We 
had no control over them ; did not expect to have. In 
the case of some people it was necessary to cut the 
price ; their financial condition justified it ; and we did 
not blame them for doing it" (S. C, 327-8; R., V, 1839- 
40). He said that he always made the statement 
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to them at every meeting that there could be no agree- 
ments among them, so that that was thoroughly un- 
derstood (S. C, 327-8). 

Mr. Worth stated that he was not certain whether 
the Plate Committee ever had a meeting, but that he 
did attend meetings from time to time held by the 
producers of plates; that at these meetings the differ- 
ent gentlemen present stated the condition of their 
mills, their order books, and discussed prices. He 
said that no tonnages were allotted and no agreements 
or understandings reached for the maintenance of 
prices (S. C, 329). 

Mr. Bray did not recall attending any meeting of 
his committee, although he did remember meeting 
some of the members frequently, but not by appoint- 
ment. He said that no agreements, written or verbal, 
were made to maintain prices or to sell at the same 
prices (S. C, 329-30)- 

Mr. Crazvford attended several meetings of the 
Sheet and Tin Plate Committee in 1908. He said 
that statements were made by the different members 
as to the price at which they expected to sell their 
products, and that before they left the meetings the 
statements were unanimous on the part of all that they 
would quote a certain price. He said there was no 
agreement, but a general understanding that the mem- 
bers would do what they said they would do, namely, 
quote a certain figure until they found reason to 
change it; that after these meetings he felt at liberty 
to go out and do as he chose in regard to quotations, 
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except that he felt a moral obligation to be frank with 
his competitors and notify them of any change in 
price he might make (S. C, 330-1 ). 

Mr. Follanshee attended the Tin Plate meetings 
beginning in January, 1908. He said that at the time 
of the first meeting, business was in a very strenuous 
condition ; that the crisis in the panic had been passed, 
but that finances were in bad condition all over the 
country; that business had fallen off, and it was gen- 
erally supposed prices would drop all around; that 
manufacturers did not want prices to get into a panicky 
condition; that each person gave his opinion on the 
matter of prices; that usually there were differences 
and these differences continued to the end of the meet- 
ing, but that the members were pretty nearly unani- 
mous; that there was no agreement, no penalty, and 
no limitation of output (S. C, 331). Referring to the 
manufacturers present at the meeting, he said: 

"Conditions differed with some of them 
whereby they felt they would be justified in 
cutting the price. For instance, if a mill was 
very dull, and they felt that other mills were not 
as dull as they, they would probably, and there 
were evidences that they did, cut the prices to 
run more of their plant ; or maybe some of them 
might be short of money, and they would cut 
prices to sell some goods." 

Having stated that the meetings had a good effect 
in keeping the market "from going to the bow- 
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wows," he was asked by counsel for the Government 

how it had that effect. He repHed: 

"When there is no consultation between 
people as to prices — and this might apply to 
others as well as to manufacturers — men who do 
not know their costs will be apt to make lower 
prices than they can afford to make. Where 
they get together, they talk about costs, and in 
general consultation they will arrive at the 
truth. Some men, in figuring, will admit after 
a general consultation, or it might be after con- 
sultation between only one or two, that they have 
neglected to figure something into their costs; 
and they find out by consultation with others. 
We are enabled to run a business in a more 
business-like way through consultations than 
without them." 

Being asked as to whether Mr. Campbell, who pre- 
sided, made any statement at the first meeting as to 
its object and purpose, and made any mention of the 
Gary dinners, he said: 

"He made some mention of the gathering in 
New York of the most prominent iron and steel 
manufacturers in the country. Whether the 
term 'Gary dinner' was used by him just at 
that time, I do not know, but I recollect it was 
mentioned in the meeting by different ones of 
us, and it was understood that this meeting was 
following what the large manufacturers of the 
country had thought was a wise thing to do, 
to have meetings of the manufacturers in dif- 
ferent lines so that none of the general lines, or 
any one of them, would cut prices to pieces, and 
the market become in a very miserable condi- 
tion" R., V, 1808, 1810-1). 
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In answer to counsel for the Government, Mr. 
Follansbee stated that they did not go any further than 
merely assembling, exchanging information and declar- 
ing purposes (S. C, 331). 

Mr. Benner testified that although statements were 
made at the meetings by some of the representatives 
present as to what prices they expected to charge, no 
time was stated by anybody during which he expected 
to maintain prices, nor did anyone promise or under- 
take not to change his prices whenever he chose. He 
said that a majority of the representatives generally 
remained silent. Being asked by counsel for the Gov- 
ernment whether or not the Carnegie and Illinois com- 
panies controlled the situation, he replied: 

"They could not have controlled the situa- 
tion without the help of their competitors and 
their competitors helped them" (S. C, 331-2; 
R., VI, 2505-6). 

The following were called by the defendants: 
Charles M. Schwab, Chairman of the Committee on 
Structural Material ; W. W. Lukens, of the Committee 
on Sheets and Tin Plate ; Henry P. Bope, General Sales 
Agent of the Carnegie Co.; Harry D. Westfal, 
Vice President and General Manager of Sales of La 
Belle Iron Works; Joseph B. Andrews, President of 
Andrews Steel Co. and Vice President of Newport 
Rolling Mill Co., and Severn P. Ker, President of 
Sharon Steel Hoop Co. 

Mr. Schwab testified that the committees were ap- 
pointed to take up in detail the key-note expressed at 
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the first dinner, as applied to their specific lines of 
industry ; that they were not appointed to make agree- 
ments for fixing prices, and that the chief thing done 
at those meetings was to compare notes as to the 
volume of business, prospects for business and general 
questions. He stated that during the whole period of 
the existence of the Structural Committee he served 
as its Chairman and that no agreement was made, 
supervised, or otherwise aided by this Committee to 
fix prices in any line of steel production, or to regu- 
late or limit output in any way ; that no agreements of 
that kind, either express or implied, written or verbal, 
were made at or in connection with, or as the out- 
growth of the Gary dinners, in so far as he knew or 
was aware (S. C, 332-3). 

Mr. Lukens testified that he attended a meeting 
of the Sheet Committee in April, 1908, and about six 
or eight subsequent meetings running up into the 
early part of 1909. He said that at these meetings 
there would be discussions as to market conditions, 
and as to the prices at which products were being sold ; 
that there would be differences of opinion and differ- 
ences in the price at which the different makers were 
selling; that then a statement would be made by each 
for himself as to what the policy of his company would 
be with reference to sales ; that generally speaking the 
announcements were of the same price. He said that 
the expectation was that these announcements would 
be observed "until you changed your mind. You were 
under no obligation to continue it." He repeatedly 
stated that the prices announced were not continued 
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except at the pleasure of the person making the an- 
nouncement; that there was no understanding even 
that notice of a change should be given (S. C, 333-4). 

Mr. Bope attended one meeting of the Committee 
on Plates and one meeting of the Committee on Bars 
in the early part of 1908. He said they generally stated 
the price they were charging and the price they ex- 
pected to charge, but that none of them stated for 
how long a time they expected the price to continue, 
and that there was no agreement on the part of any- 
body to follow a stated price for any given time or 
until another meeting; that every man was given free- 
dom of action (S. C, 334-5). 

To the same effect is the testimony of Mr. Westfal, 
Mr. Andrews and Mr. Ker (S. C, 335-6). 

No court has ever held that it was illegal for com- 
petitors to meet together and fairly and honestly ad- 
vise each other as to the prices they were charging, or 
the conditions they were imposing, in selling their 
goods. As long as freedom of action is preserved there 
can be no just criticism of a statement by competitors 
that they respectively intend to continue selling on the 
same terms, and that they will advise the parties to 
whom such statements are made of any change of pur- 
pose. The law does not require competitors to main- 
tain toward each other the attitude either of enemies 
or of strangers. Aside from public service corpora- 
tions, which primarily owe a duty to the public, the 
manager of a business is not obliged to carry it on at 
all, or in carrying it on to compete with others. If 
he chooses to carry it on, and is free from any agree- 
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ment with competitors which unduly restricts his free- 
dom of action, he may meet or follow competitors' 
prices and terms to any extent his interest may dic- 
tate, and is not required to keep his prices or any 
other detail of his business secret from his competitors. 
On page 64 of the Government's petition it is said : 
"It is not here alleged that merely assembling and 
mutually exchanging information and declaration of 
purpose amounts to an agreement or combination in 
restraint of trade." 

Meeting of February 18, ipop. 

This was not a dinner, but a meeting called by some 
one other than Judge Gary. 

At this meeting Judge Gary announced that his 
companies would not thereafter co-operate in the sense 
in which they had been co-operating ; that they did not 
care to meet and give to the other manufacturers in- 
formation as to exactly what they were doing, what 
their orders were, and where they were, or any other 
information about their business. He testified that 
they had reached a period when it was perfectly evi- 
dent that there was a disposition on the part of every- 
body outside of his companies to publish one price and 
sell at another ; that his companies ascertained that they 
were the only ones who were really selling at the prices 
at which they advertised they were selling. He said 
that the Steel Corporation never had two prices, one 
open and the other secret, but that the practice had 
gotten to be quite the contrary with its competitors; 
that it had gotten to a point where his companies were 
not getting anything like their fair share of the busi- . 
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ness, and they had stood it as long as they consistently 
could; that in the meantime their customers who were 
loaded up at the time of the panic had disposed of their 
stocks at fair prices and conditions were greatly 
changed (S. C, 338-9). 

Mr. Bope testified that in February, 1909, there was 
quite a radical change from the conditions which had 
previously prevailed; that this came about through in- 
structions received from Mr. Corey that he (Bope) 
was at liberty to meet any and all competitive condi- 
tions that he found; that prior to that time under in- 
structions received from Mr. Corey in the early part 
of 1908, his company had been exercising more or less 
restraint so as not to tend to any demoralization in the 
market (S. C, 339). 

This ended the Gary dinner movement. It was 
inaugurated, as we have seen, to meet a situation full 
of the gravest peril, not only to the steel manufacturers, 
but also to their customers and the trade generally. It 
was sought by the movement to prevent demoralization 
and blind and destructive price cutting, it is true; but 
to do it by appeals to reason and judgment, not by 
price agreements or understandings. And in particu- 
lar it was sought to protect the manufacturers against 
the misrepresentations of purchasers and others by 
establishing an exchange through which trustworthy 
information could be obtained as to the business that 
was actually being done and the prices that were 
actually being quoted. 

If, as a matter of fact, price agreements or under- 
standings were in any case entered into — which is 
denied— they were contrary to the general scheme and 
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were neither authorized nor sanctioned by those who 
devised it and led in its execution. 

That these dinner and committee meetings did not 
result in the suppression of competition, or the mainte- 
nance of fixed prices is abundantly shown by the testi- 
mony of a multitude of witnesses presently to be con- 
sidered. 

They did, however, steady the market ; they did pre- 
vent the misunderstandings out of which nearly all the 
trade wars of the past had arisen; and it is the proud 
boast, as it is to the lasting credit, of those who par- 
ticipated in the movement that it carried the steel in- 
dustry for the first time in its history through a severe 
financial panic without a single failure. 

The movement was abnormal, as the situation which 
called it forth was abnormal. The men engaged in it 
were trying to save what they had, not to grasp for 
more. It was a movement to preserve, not to destroy, 
and to preserve all, not one or a combined few. It had 
no bearing whatever on the general purposes or policy 
of the Steel Corporation save as it manifested a spirit 
of fair play in sharp contrast with the spirit of un- 
qualified selfishness which had marked the attitude of 
some of the leading manufacturers in the crises of the 
past (S. C, 221, 229). 

How the part taken by the Steel Corporation in 
this movement was interpreted by the steel manu- 
facturers generally is shown by the remarkable testi- 
monial which they united in giving to Judge Gary in 
the autumn of 1909 (See D. E., Ill, 351, et seq.). 
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Meetings of Certain Manufacturers after 
February, 1909. 

Several witnesses testified as to a few meetings of 
manufacturers in some lines of steel production after 
February, 1909. This testimony is summarized in our 
Statement of the Case (S. C, 343-6). 

It is obvious that the meetings mentioned by some 
of the witnesses had no connection with the Gary din- 
ner movement, and the two or three witnesses who 
spoke of the meetings after February, 1909, as commit- 
tee meetings of the nature of those held in 1908 were 
not at all definite or certain as to the dates. 

Mr. Campbell, who said he thought the meetings 
continued until 191 1, said he did not know the exact 
date, and that the subsidiaries of the Steel Corpora- 
tion were not represented for perhaps the last year 
the meetings were held (S. C, 344). 

Mr. Crawford, who attended the meetings presided 
over by Mr. Campbell, said he rather thought they con- 
tinued until 1910. If his recollection was correct, and 
the subsidiaries of the Corporation were not present 
during the last year, it would seem clear that they were 
not a continuation of the Gary dinner movement (S. 
C, 344). 

Mr. Follansbee, who testified that he attended meet- 
ings during the years 1908, 1909 and, he thought, a part 
of 1910, said that as to some of these meetings he did 
not know that the Gary dinners had anything to do with 
them (S. C, 344-5)- 

Mr. Beiiner testified that he did not remember any 
meeting after February, 1909, until one held the sum- 
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mer or fall of 1910. He gave the names of the men 
present at that meeting, none of whom were on the sub- 
committees appointed following the Gary dinners. He 
further testified that no announcements of prices were 
made at this later meeting (S. C, 343-4). 

Mr. Haines, of Jones & I^aughlin, testified that he 
did not attend any of the Gary dinner committee meet- 
ings, but did attend what he called meetings for consul- 
tation in 1910, concerning structural steel. None of 
the men present were members of the structural steel 
committee appointed in connection with the Gary din- 
ner movement. He thought that frequently a majority 
of those present would name the same price below 
which they did not expect to sell and at various meet- 
ings criticisms were made of what were termed "fool- 
ish prices" made by certain producers (S. C, 345-6). 

Even the slight amount of testimony adduced rela- 
tive to these later meetings shows quite clearly that 
they were not a continuation of the Gary dinner move- 
ment and that they were unimportant from any stand- 
point. 

Dinner of January 11, ipii. 

The addresses at this dinner were all taken down 
stenographically and afterwards printed and were 
offered in evidence by the Government (G. E., IV, 

1384). 

The address of Judge Gary furnishes the basis for 
the allegations contained on pages 65-66 of the petition. 
We make no apologies for this address. It breathes 
the spirit which Judge Gary had manifested from the 
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time the Steel Corporation was formed, and nothing 
else. 

Cameron C. Smith, of Pittsburgh, testified that be- 
fore the Steel Corporation was formed, the manu- 
facturers resorted to subterfuges, misrepresentations 
and false statements; that while they pretended to be 
friends, they were the bitterest enemies ; and that what 
information they got about each other's business was 
obtained by hiring somebody else's man and getting 
him to tell about it (R., XX, 8067-9). 

Benjamin F. Miles, of Cleveland, testified that be- 
fore the Steel Corporation was formed a state of war 
existed among the manufacturers; and every fellow 
"tomahawked" the other ; and as a result the field was 
left the way the Iroquois Indians used to leave por- 
tions of eastern Ohio (R., XXI, 8451-67). 

Judge Gary at once set his face against the prac- 
tices which had brought about this situation. The 
Government put in evidence the minutes of a meet- 
ing of the Executive Committee of the Steel Corpora- 
tion held as early as April 10, 1901, in which Judge 
Gary is recorded as declaring that the Steel Corpora- 
tion could not afford to ask any railroad, directly or 
indirectly, to discriminate in its favor (G. E., Ill, 957). 

This was the key-note of the policy which he 
laid down for the Corporation at the beginning 
and which he pursued against all opposition, until it 
became, as Judge Reed testified, "the common law of 
the Corporation" (S. C, 228). When, therefore. 
Judge Gary declared at the January nth meeting that 
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in the condition of business depression which then ex- 
isted, with only half enough business to go around, 
everyone, as a matter of honor, ought to exercise his 
rights with due regard to the rights of others, he but 
declared a principle upon which he and the Steel Cor- 
poration had acted for ten years, and which, after all, 
is but another expression of the Golden Rule. Ap- 
parently the Government thinks that this Rule has no 
application to business, and that its invocation consti- 
tuted an attempt at monopolization and its observance 
the suppression of competition. 

The Petition alleges that an understanding and 
agreement was reached at this meeting to the effect 
that prices should be maintained; that the consensus 
of opinion was that they should not be lowered and that 
by virtue of what occurred every man was in honor 
bound to every other to maintain them. 

The Government offered no proof in support of 
these allegations except the several addresses de- 
livered at the meeting. Prices were discussed, of 
course, and the consensus of opinion probably was that 
they ought to be maintained, but the allegation that 
any one became in honor bound to maintain them by 
reason of anything that occurred, or that they were 
in fact maintained as the result of this meeting is quite 
without justification. 

In his opening address. Judge Gary said: 

"You may read in the newspapers hints that 
we are actually making agreements to maintain 
prices or that we are indirectly or by inference 
making arrangements which are in restraint of 
trade, and so we must make it certain that the 
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contrary is true. I would not make an agree- 
ment under any circumstances to maintain 
prices or to do or refrain from doing anything 
which would prevent me from being absolutely 
independent from all others in every respect 
concerning every department of our Corpora- 
tion, or in regard to the conduct of our busi- 
ness, and I would not ask for any different con- 
clusion from others. As I said before, the very 
fact that it is understood we have this right, 
that we are independent, that we can go out 
of this room and do exactly as we please, with- 
out violating any agreement or understanding, 
and that all must depend upon the belief that 
as honorable men we are desirous of conducting 
ourselves and our business in such a way as not 
to injure our neighbors, must make each of us 
more careful in regard to the conduct of our 
affairs ; and there will be no secrecy in what we 
do" (G. E., IV, 1392). 

What followed which falsified this declaration? If 
there was anything, the Government, having made the 
charge, ought to point it out. 

It should be noted that the Government had Dr. 
Walker's charts prepared on the assumption that the 
alleged non-competitive situation terminated in Febru- 
ary, 1909, and therefore did not have its delineation 
of price movements continued beyond that date. This 
was admitted upon the hearing both by Dr. Walker 
and counsel for the Government, except that Dr. 
Walker insisted that it was not an assumption but a 
reason based upon knowledge (R., VII, 2710). 

Defendants' Exhibit 212 (D. E., VIII, 671), and 
Table 20 (D. E., VIII, 652) show that prices declined 
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in 191 1 an average of about $4.00 a ton, with consider- 
able fluctuation during the year. 

All the witnesses who testified on the subject of 
competition stated that it was vigorous during this 
period and was attended with varying price quotations 
(S.C.,368). 

We have now considered all the contentions made 
by the Government with respect to the suppression of 
competition between the Steel Corporation and its com- 
petitors by means of pools, price agreements, trade as- 
sociations, dinners and other meetings, and have 
shown, as we think, that the meetings, dinners and 
associations were not of the character claimed by the 
Government, but were altogether innocent. And we 
shall presently show by indisputable evidence that they 
did not suppress competition or control prices. We 
submit, however, that the existence of pooling arrange- 
ments or price agreements if proved would neither 
show monopoly nor power to monopolize; instead they 
would tend to establish the contrary, since, if the Cor- 
poration had a monopoly or the power to monopolize, 
there would have been no occasion for entering into 
pooling arrangements or price agreements with com- 
petitors. The existence of such arrangements or 
agreements would therefore have shown that the Cor- 
poration was lacking in the primary attribute of mon- 
opoly, to wit, the power to control production and 
prices. 

It should further be remembered that this is not 
an action to break up a pool or combination between 
the Steel Corporation and its competitors, nor is it 
a punitive proceeding. 
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Interlocking Directorates. 

The petition charges that the Corporation main- 
tains a system of interlocking directorates which em- 
braces almost the entire commercial and financial power 
of the country, and that the power and control exerted 
by it, "largely through the grasp of its tentacles thus 
thrown out upon the consumer, competitors and capi- 
tal, is incompatible with the healthy commercial life 
of the nation" (Pet, pp. 62, 64). 

Just what provision of the Anti-Trust Act pro- 
hibits "Interlocking Directorates," or just how the 
system so luridly described operates in direct restraint 
of trade, or just what power and control is exerted by 
the Corporation over consumers, competitors or capi- 
tal through interlocking directorates, the petition does 
not point out. 

Nor is the evidence any more specific. Not a single 
case of suppressed competition — using that term in its 
broadest sense — is shown to have arisen from the in- 
fluence of common directors. In not a single instance 
has the door of opportunity been closed to any rival 
manufacturer by any such means. 

The Government put in evidence a tabulation of 
the Corporation's interlocking directorates, which is 
worth a study (G. E., XI, 2531-2552). In order to 
swell the number they have included many that were 
surrendered before the Steel Corporation was formed. 
They have also included all the various subsidiaries 
and sub-subsidiaries of the Steel Corporation, and 
such financial and competing institutions as the 
American Museimi of Natural History, the Met- 
ropolitan Museum of Art, the Metropolitan Opera 
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House of New York, the Metropolitan Opera 
House of Philadelphia, Philadelphia Orchestra As- 
sociation, the New York Trade School, the New 
York Botanical Gardens, the Convalescent Home 
in Waverly, the Mt. Hope Cemetery Association, 
the Outing Publishing Company, Vassar College, 
Columbia College, the Chicago University, the 
General Educational Board, the Madison Square 
Garden, the National Horse Show Association, the 
Massachusetts General Hospital, the Massachusetts 
Institute of Technology, the McLain Hospital, a watch 
company, two clock companies, a carpet company, a 
safe deposit company, a country club, two paper bag 
companies and a flavoring extract company. 

It further appears from this tabulation that a large 
majority of these directorates were created after the 
Steel Corporation was formed and after the directors 
who held the same had been elected to its board. 

Thus, in addition to that of the Steel Corporation, 
Mr. Frick is credited with thirteen directorates, to 
every one of which he was elected a year or more 
after his election as a director of the Steel Corpora- 
tion. 

Mr. Ream is credited with forty directorates, to 
all but eight of which he was elected a year or more 
after his election as a director of the Steel Corpora- 
tion. 

Mr. Perkins is credited with twenty-five direc- 
torates, to only four of which he was elected before 
his election as a director of the Steel Corporation. 

Mr. Schwab is credited with fifty-one directorates, 
to only two of which he was elected before his election 
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as a director of the Steel Corporation, and these two 
were subsidiaries of that corporation. 

Mr. Widener is credited with thirty-one director- 
ates, but at the time of his election as a director of the 
Steel Corporation he had only five others. 

Mr. Moore is credited with thirty-five directorates. 
To ten of these he was elected before his election as 
a director of the Steel Corporation. From four of the 
ten he retired before that event. Of the remaining 
six, four were subsidiaries of the Steel Corporation, 
and the others the paper bag and the flavoring extract 
companies already referred to. 

Samuel Mather is credited with thirty directorates, 
from twenty-seven of which he had retired before his 
election to the board of the Steel Corporation. At the 
time of his election to the Steel Board he was a director 
in only one other corporation. 

E. H. Gary is credited with seventy-one director- 
ates. He was elected to all of these except ten after 
his election to the Steel Board. Of the ten all were 
subsidiary to the Steel Corporation except three. 

Robert Winsor is credited with thirty-three direc- 
torates, to all of which he was elected after his elec- 
tion to the Board of the Steel Corporation. 

Nathaniel Thayer is credited with thirty-three 
directorates. He was elected to all of these a year or 
more after his election to the Steel Board save two. 
From these two he retired three years before his elec- 
tion to the Steel Board. 

There is no evidence that the Steel Corporation 
was instrumental in procuring the election of any of 
these directors on the board of any other corporation, 
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or that they were on any other board in sufficient num- 
bers to dominate its policy or its action. 

It should be noted that the only directors of the 
Steel Corporation who at any time were on the boar4 
of a competitor corporation were (i) William E. 
Dodge, who was on the board of both the Steel Cor- 
poration and the Lackawanna Steel Co. for one 
year (1901); (2) John D. Rockefeller, Jr., who was 
elected on the board of the Colorado Fuel & Iron 
Co. during the last year of his services on the board 
of the Steel Corporation (1909) ; (3) Samuel Mather, 
who was on the board of both the Steel Corporation 
and the Lackawanna Steel Co. for one year (1910); 
and (4) Henry Walters, who was on the board of both 
the Steel Corporation and the Lackawanna Steel Co. 
for three years (1909-1911). 

The Government put in evidence a few large con- 
tracts made by the Steel Corporation with corporate 
consumers with which it had one or more directors in 
common. 

These contracts are claimed to have favored the 
particular consumers with whom they were made (not 
the Steel Corporation), and to have been brought about 
by the common directors. There is, however, no evi- 
dence to support this claim, and the contracts them- 
selves are fully explained by defendants' witnesses. 
Similar contracts appear to have been made with a 
number of other corporations with which the Steel 
Corporation had no directors in common (S. C, 

351-2). 

With respect to the railroads the evidence shows 
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without contradiction that all their purchases except 
rails are made and always have been made by their 
purchasing agents; that these purchasing agents pre- 
pare specifications and submit them to all or a con- 
siderable number of the manufacturers and invite 
bids; that the bids received vary as between the dif- 
ferent manufacturers and as between the same manu- 
facturers at different times; that the bids when re- 
ceived are tabulated and the contract awarded to the 
best bidder ; and that no preference whatever is shown 
or has ever been shown to the Steel Corporation or to 
any other manufacturer in the matter of these pur- 
chases (S. C, 355-61). 

Compi;tition. 
Testimony Produced by the Government. 

The Government, in support of its theory with re- 
spect to the purpose and effect of the various statis- 
tical associations, dinner parties and other meetings 
of the steel manufacturers since the abandonment of 
the pools in 1904, called Dr. Francis Walker, of the 
Bureau of Corporations, to give his opinion as an 
expert economist with respect to the inference to be 
drawn from a set of averages of the price quotations 
contained in a trade paper called the Iron Age. 

This evidence was objected to as non-expert and 
as based on hearsay, and the objection is now re- 
newed (S. C, 364). 

Dr. Walker had prepared a number of tables of 
price quotations and from them various charts show- 
ing price movements (so he claimed) from 1895 to 191 1 
(S. C.,256). 
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He testified that the constancy of prices shown on 
these charts for considerable periods at a time between 
1901 and 191 1 indicated quite positively that such 
prices were brought about by artificial and not by com- 
petitive conditions (S. C, 364). 

The particular charts referred to by Dr. Walker 
will be found in the Government Exhibits (G. E., V, 
Pt. I, 1652-7). 

On cross-examination Dr. Walker admitted that 
his department had obtained from the Pennsylvania 
Steel Co., the Lackawanna Steel Co., the Repub- 
lic Iron & Steel Co. and the United States Steel 
Corporation the prices which they had actually re- 
ceived for such of their products as the department 
had chosen to ask for, and he said that he did not 
remember whether they had received prices from Jones 
& lyaughlin and the Cambria Steel Co. or not (S. 

C, 365). 

When asked why he did not use the prices obtained 
from the above-named companies instead of newspaper 
quotations, he answered that the quotations showed the 
"tendency" of the market, and that if "the manufac- 
turers were inclined to make rebates or modifications of 
those prices for different buyers, or under different cir- 
cumstances, that is another thing" (S. C, 366). 

On being asked whether he found any case where 
for a given length of time the price received by these 
manufacturers for billets agreed with the price quoted 
in the Iron Age, he answered that he did not recollect 
(S. C, 366). 

When asked if he would be willing to say that dur- 
ing the various periods when he showed by his charts 
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and tables constancy of prices as indicated by quota- 
tions from the Iron Age there was in fact constancy 
of prices received by the manufacturers, he repHed: "I 
should not expect to find absolute constancy;" and 
again : "I would not expect that they would show abso- 
lutely the same price" (S. C, 366). 

We submit that these admissions of Dr. Walker 
on cross-examination show the unfairness of the expert 
and the worthlessness of his testimony, his tables and 
his charts. 

The question was whether or not the manufacturers 
were all selling at the same price and holding to that 
price over considerable periods of time. Such a prac- 
tice might perhaps create an inference that competition 
had been suppressed, or as Dr. Walker put it, that 
prices were artificially controlled. 

If, on the other hand, the manufacturers were sell- 
ing at different prices and changing their prices from 
time to time to meet conditions as they arose, the con- 
trary inference would be necessary. 

Dr. Walker and his department appreciated this 
and obtained from at least four of the largest manu- 
facturers their actual selling prices as shown above. 
These he deliberately suppressed and resorted to news- 
paper quotations purporting to show average prices 
asked, not prices received, and made up his charts on 
that basis. And his excuse was, as stated, that the quo- 
tions showed the tendency of the market, and that if 
the manufacturers were inclined to make rebates or 
modifications of these prices for different buyers or 
under different circumstances, that is another thing. 

It is another thing, true enough, but it is the thing 
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about which Dr. Walker was testifying. By reference 
to his testimony as collated in our statement of the case 
(S. C, 362-6), it will be found that he used these 
charts as indicating selling prices, although, as after- 
wards appeared, he knew they did not, and that his 
opinion to the effect that prices had been "kept" at a 
constant figure by artificial means was based on these 
charts, notwithstanding he knew that they had not 
been so kept either by artificial or other means. 

That the price quotations in the Iron Age did not 
usually correspond with the price at which steel 
products were actually sold was testified to by no less 
than forty-five different purchasers whose names will 
be found in our Statement of the Case (S. C, 401-2). 

Dr. Walker's testimony on this point was on a par 
with his attempt to show that prices had been kept 
higher since the Steel Corporation was formed than 
they were before. What became of that attempt we 
have shown on pages 79 to 82, supra. 

Testimony Produced by the Defendants. 

Further to rebut the evidence of Dr. Walker and 
to show the competitive conditions which have actually 
existed in the steel trade since 1901, the defendants 
called the sales managers of a majority of its larger 
competitors and a very large number of purchasers of 
steel products, the latter from all parts of the United 
States. 

An alphabetical list of these witnesses (from 
which are omitted ten, whose testimony is abstracted 
on pages 370-400 of our Statement of the Case, and to 
which is added a number called by the Government) 
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with a statement of their places of residence and busi- 
ness connections and the subjects on which they tes- 
tified, will be found in our Statement of the Case 
(S. C, 561-9). One hundred and fourteen of these 
witnesses were engaged in business in the East; 
twenty-nine in the South; eighty-eight in the Middle 
West and eight in the Far West. 

Twenty-nine of the witnesses handled billets and 
sheet and tin plate bars ; seventy-five plates and skelp ; 
fifty plain structural material; thirty-two fabricated 
structural material ; one hundred and twenty merchant 
bars, hoops, bands and angles; one hundred and five 
tin plate and sheet steel; seventy- three pipe, tubes, 
valves and fittings ; one hundred and four wire products 
and wire rods, and forty-six steel piling and other 
specialties. 

Forty of these witnesses were officers or sell- 
ing agents of important competitors. Their names 
and business connections are given on page 570 of 
our Statement of the Case. Every one of them tes- 
tified that except during the period covered by the 
pools hereinbefore mentioned their prices had been 
made and maintained independently of any under- 
standing or agreement with the Steel Corporation or 
any other competitor. Generally they testified that 
their quotations varied at dififerent times and on dif- 
ferent inquiries at the same time depending upon the 
state of their order books, the attractiveness of the 
prospective order and the keenness of the competition 
likely to be encountered; that they seldom knew what 
their competitors were quoting or were likely to quote, 
and that their quotations were frequently lowered 
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after being made in cases where an opportunity was 
offered to get the business by so doing. All of them 
testified to the activity of their competitors in differ- 
ent parts of the country in the endeavor to get busi- 
ness, many of them describing the resulting competi- 
tion as "fierce." 

Fifteen of the witnesses were purchasing agents 
of the great railroad systems of the country. Their 
names are given on page 571 of our Statement 
of the Case. They testified to making all the pur- 
chases for their respective roads except rails, generally 
without supervision or consultation with their superior 
officers. The practice, as heretofore stated, was to 
prepare specifications and invite competitive bids and 
to award the contract to the lowest bidder. The bids 
nearly always varied, being nearest to each other in 
flush times and widest apart in dull times. Frequently 
a particular bidder was lowest on one or two items of 
the specification and higher or highest on the others. 
The practice then was to select the item or items on 
which he was lowest and award the contract for those, 
thus splitting up the order and getting the benefit of 
distributive bidding. 

One hundred and eighty-two of the witnesses were 
dealers in or consumers of steel products, purchasing 
in the open market whenever and wherever they could 
buy the cheapest and frequently changing from one 
manufacturer to another as quality, service or price 
seemed to warrant. They testified that competition for 
their business is, and for many years has been, keen and 
aggressive ; that the prices quoted to them by the various 
steel companies vary from one another ; and that so far 
as they can see there is no combination among the bid- 
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ders to fix prices. They covered the country from Bos- 
ton to San Francisco, and from Duluth to New 
Orleans. Not a single witness was called by the Gov- 
ernment to rebut their testimony. They could not all 
have testified falsely, and probably it will not be claimed 
that any of them did. And yet if any considerable 
number of them told the truth there has existed 
throughout the whole United States ever since 1904, 
active, persistent and effective competition in every 
line of steel production save only steel rails (as 
to which they did not testify) and the 3 per cent, of 
wire goods controlled for a time by the Jackson pools. 

The object of any such petition as the Govern- 
ment has filed in this case is to remove artificial bar- 
riers from the channels of trade and to restore com- 
petitive conditions. And yet this evidence shows with- 
out the slightest contradiction that no artificial bar- 
riers exist in the way of the steel trade ; that for nearly 
ten years competitive conditions in this trade have been 
ideal, and that under these conditions new competi- 
tors have sprung up, old competitors have grown and 
expanded, products have improved, prices have de- 
clined, and trade has flourished as never before. 

The citation of further testimony on this point 
would seem to be superfluous, but we will at least in- 
vite the attention of the Court to that of Mr. Farrell, 
President of the Steel Corporation; Henry P. Bope, 
General Manager of Sales of the Carnegie Co.; John 
C. Neal, Assistant General Manager of Sales of the 
Carnegie Co.; Edward Worcester, Vice-President 
and General Manager of Sales of the National 
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Tube Co. ; Frank Baackes, Vice-President and Gen- 
eral Manager of Sales of the Steel & Wire Co. and 
Arthur L. Davis, Contracting Manager of the Eastern 
Division of the American Bridge Co. This testimony- 
is abstracted in our Statement of the Case (S. C, 
370-82). It shows how the subsidiaries of the Steel 
Corporation have conducted their sales departments. 
We also invite attention to the summary of the evidence 
relating to competition in our Statement of the Case 
(S. C, 367-70). 

Stijadying thk Market. 

Reference may be made to certain testimony show- 
ing that it has been the policy of the Steel Corpora- 
tion to steady the market, and, so far as it could by 
its own course of conduct, prevent wide and sudden 
fluctuations in prices. 

The testimony on this subject will be found in our 
Statement of the Case (S. C, 248-55). 

It appears that from the start the Steel Corpora- 
tion has pursued a policy of maintaining moderate 
prices as nearly uniform as practicable. Judge Gary, 
Mr. Roberts and Mr. Schwab explained this policy 
and the reasons for its adoption (S. C, 248-51). Mr. 
Schwab said that while he was President of the Steel 
Corporation its prices were somewhat above the other 
prices in depressed times, and below them in pros- 
perous times; that it endeavored to keep its prices 
more uniform; that the theory was that many small 
dealers bought their steel from the Corporation; that 
the Corporation did not want them to be speculators, 
nor did they (the dealers) want to be speculators, in 
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the price of steel; that as a rule the dealers were 
caught with big stocks when prices were high and 
made heavy losses by reason of rapid reductions and 
previous overbuying, and it was thought that if prices 
were kept uniform, people buying steel would buy for 
their requirements and not speculatively. Mr. Schwab 
further said that it was not possible for the Steel 
Corporation to exert over its competitors anything 
more than a moral influence with respect to prices; 
that he should say that the Corporation's influence on 
the trade and the making of prices was a great 
steadier of business rather than the fixing of a definite 
price; that it was not possible for them to see that a 
definite price was kept, even if they had desired to do 
so; that it was a great moral balance — that is what 
it was. He said that the prices of the Steel Corpora- 
tion had not been the same as the prices of its com- 
petitors either in good times or in bad times; that it 
had generally been an average or a mean of the two 
(S. C, 250-1). 

Frederick W. Wurster, former Mayor of Brooklyn, 
a large axle manufacturer, said that when times are 
good you will generally find that the Carnegie Co. 
will have a fixed price on their products and you 
can always buy them at that price; that they seem to 
nail a price or have a fixed standard price at which 
they will take your orders, and that it is then that all 
the independents will advance their prices, and you 
cannot buy from the independents at such times as 
cheaply as you can from the Carnegie Co.; that on 
the other hand when business is bad and orders are 
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very few, he has noticed in his experience that the 
Carnegie Co. will try and maintain, and do main- 
tain, their prices, and the independents are the first 
ones to cut prices, and that is the time when you can 
buy cheaper from the independents (S. C, 251-2). 

A number of witnesses testified to the benefit which 
had resulted to the trade from this steadying of prices. 
Among them was Benjamin F. Miles, President of 
the Browning Engineering Co., of Cleveland, O. ; 
John W. Ferguson, an engineering and building 
contractor of Paterson, New Jersey; Edward A. 
Peden, President of the Peden Iron and Steel Co. 
of Houston, Texas, and Edward M. McKinney, a 
fabricator of structural steel of Albany, New York (S. 
C, 252-4). It is obvious that such a policy is beneficial 
alike to the manufacturer and the customer. 

Purchase of Pig Iron. 

It appears that the Corporation's pig iron capacity 
has never been equal to its requirements, and that as 
a consequence it has always been compelled to pur- 
chase more or less pig iron. The Government at- 
tempted to show that in making one of these purchases 
in May, 1903, the Corporation voluntarily paid more 
than the market price for the purpose of sustaining 
the price of certain of its steel products sold under 
sliding-scale contracts dependent upon the price of 
pig iron. 

To this end the Government ofifered the following 
evidence : 

The minutes of the Executive Committee of 
the Steel Corporation for May 5, 1903. These show 
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a proposal by Mr. Schwab and Mr. Gayley to buy 
pig iron at $18.50 or $19.00 a ton to sustain the 
market, and a refusal by Judge Gary to concur, be- 
cause "he did not think the Corporation ought to buy 
pig iron at prices considerably higher than the price 
would be when it needed the iron" (S. C, 181-2). 

Also the minutes of the Carnegie Co. of May 
II, 1903, recording a statement by Mr. Corey that 
about 65,000 tons of pig iron were in the market 
for the third quarter's delivery, and that if they could 
buy it all up it would undoubtedly do a great deal to 
strengthen the situation; that the price would be 
around $18. Valley (S. C, 182-3). 

Also the minutes of the Executive Committee of 
the Steel Corporation of May 12, 1903, recording a 
statement by the President that "he believes we ought 
to purchase 75,000 to 100,000 tons at the best price 
we can; that this would be advantageous at present 
prices because of the large amount of finished material 
we sell at prices dependent upon the price of pig iron ; 
and therefore we ought not to endeavor to put down 
the price of the iron; that the proposed purchase 
would not be at all speculative because we have sold 
the steel to be made from it." To this the Chairman 
replied : 

"It seems to me $18. is a good big price. I 
am very well satisfied to have the market sus- 
tained. I agree with you that we are inter- 
ested in having pig iron maintained, but I think 
we ought to be satisfied with $18." 

Mr. Gayley said: 

"I would rather buy it at $19." 
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The President said : 

"I would favor $19. or $18.50" (S. C, 182). 

The Government also offered the minutes of the 
Carnegie Co. of May 18, 1903, which record Mr. 
Dickson as saying that they had under option all the 
surplus iron of the Valley Association for the third 
quarter, amounting to 55,000 tons, at $19. Valley. 
Also an option from W. P. Snyder for 30,000 tons 
for the same period at the same price. He remarked 
that if the Carnegie Co. should insist on $18.50 
Valley, Snyder and the Valley people would agree 
to it, but that of course the company wanted to pay 
as much as the finished material end would stand (S. 
C, 183). 

Also the minutes of the Executive Committee of 
May 26, 1903, which record a report by the President 
of the purchase of 40,000 tons of pig iron from the 
Valley furnaces and 30,000 tons from Mr. Snyder at 
$18.50, with the privilege of cancelling any portion not 
shipped by the first of October (G. E., Ill, 973-4). 

Judge Reed, who was a director of the Carnegie 
Co. as well as of the Steel Corporation, on having 
his attention directed to the Carnegie minute of May 
II, 1903, said that the purchase of 65,000 tons of pig 
iron was not an unusual one ; that the company needed 
the pig iron at that time and that the price at which 
it was purchased was not above the fair market price. 
He added that the Carnegie Company did not purchase 
pig iron beyond its needs for the purpose of sustaining 
the market or for any other ulterior purpose ; that they 
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never bought pig iron which they did not need (S. C, 
i86). 

To the same effect is the testimony of Judge Gary 
(S. C, 185-6). 

The Government also offered the minutes of the 
Carnegie Co. of date November 13, 1905, in which Mr. 
Dinkey is recorded as follows : 

"I have made up an estimate of our consump- 
tion and production of raw materials for 1906, 
including this new capacity, and based on run- 
ning all the mills full (which is the only way to 
estimate it), we will still be short 490,000 tons 
of pig iron for the year. It has always been 
the opinion of this Board (and I think of every 
one connected with the Corporation) that Car- 
negie Steel Company should be a buyer of pig 
iron so as to assist in controlling the price" 
(S. C, 183). 

Referring to this testimony, Judge Gary said: 

"I want to say that there was no justifica- 
tion whatever for that statement of Mr. Dinkey. 
It did not reflect the policy or views of the 
United States Steel Corporation." 

On being asked whether or not the views expressed 
by Mr. Dinkey were those of Mr. Corey and Mr. 
Schwab, Judge Gary said that they probably were at the 
time. He said that these views grew out of the fact 
that Mr. Schwab and Mr. Corey had been brought up 
in the steel business under different circumstances and 
had notions which were not in accordance with the 
known notions of those who controlled the Steel Cor- 
poration (S. C, 185-6). 
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It is worthy of note that in the long history of the 
Corporation not a single purchase of pig iron above the 
market price or beyond the needs of the Corporation 
has been shown. 

Conclusions to be Drawn from the Course oE 
Conduct Foi,i,owed by the Steel Corpora- 
tion Since its Organization. 

We have now reviewed the evidence bearing on 
the policy and practices of the Steel Corporation from 
the time it began business on April i, 1901, to the 
close of the testimony on March 30, 1914, a period of 
exactly thirteen years. 

We have shown that throughout its whole career 
the Corporation has pursued with vigor and success the 
objects declared by its founders at the time of its forma- 
tion; that it has decreased the cost of production, in- 
creased wages, decreased prices,' and greatly extended 
trade in steel products both at home and abroad; that 
its treatment of both competitors and consumers has 
been fair and just; that it has neither attempted to 
oppress the one nor to coerce the other; that the few 
plants which it has purchased were offered to it, and 
that, with a single exception, they were purchased be- 
cause, and only because, they were needed in the devel- 
opment of the Corporation's business; that the excep- 
tion was the plant of the Tennessee Co., and that 
this was purchased with the approval of the Govern- 
ment for the purpose of preventing the spread of a most 
dangerous financial panic. 

We have shown that instead of promoting pools 
and combinations, the Corporation destroyed them 
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and destroyed them, so far as they were known, 
as early as 1904; that although the manufactur- 
ers met together from time to time after the break- 
ing up of the pools, they went no further at their 
meetings than to mutually exchange information and 
make declarations of purpose which the petition admits 
they had a lawful right to do ; that these meetings did 
not prevent competition and variation in prices; that 
the Gary dinner movement amounted to nothing more 
than mutual self-restraint voluntarily imposed by each 
manufacturer upon himself for the benefit of all at a 
time of common peril, and that it resulted in the 
greatest possible good to the greatest possible number. 

We have shown that instead of monopolizing the 
manufacture of steel, the Corporation's percentage of 
the country's production has steadily decreased; that 
instead of monopolizing the supply of ore, the Corpo- 
ration has confined its purchases to two or three locali- 
ties, and that in the locality where its holdings are 
largest — the Lake Superior District — it has relatively 
less than many of its competitors and less than its own 
experts and the experts of its competitors testify that 
it ought to have. 

We respectfully submit that by this record the Cor- 
poration has proved the bona fides of the claim made 
for it at the time of its organization, that its purpose 
was the development of a great business along legiti- 
mate and permissible lines, and not monopoly or re- 
straint of trade. 

We have heretofore argued that neither the putting 
together of the Corporation's subsidiaries, nor the cir- 
cumstances surrounding its organization raised a pre- 
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sumption of intent to monopolize or to restrain trade, 
but that, on the contrary, they indicated a purpose to 
develop and extend trade, and that the slight extent 
to which competition was suppressed by such organiza- 
tion was but indirect and incidental to such lawful 
purpose {supra, pp. 23, 57-59). 

If, however, the circumstances surrounding the 
organization left the matter of intent in doubt to be 
established by the after-conduct of the parties, we now 
have such after-conduct extending over the long period 
of thirteen years, and we submit that it completely re- 
buts any presumption (if there was any) of intent to re- 
strain trade or to acquire a monopoly, and as completely 
establishes the contrary intent. 

III. 

Is the Steel Corporation now engaged in restraining or 
monopolizing trade, or is it threatening to do either the 
one or the other? 

This, of course, is the ultimate question to be de- 
termined, since the only relief obtainable in a proceed- 
ing of this character is preventive, not punitive. What- 
ever, therefore, may have been the purpose or imme- 
diate effect of the organization of the Steel Corpora- 
tion, it goes for nothing unless it be found that at the 
time the petition was filed the Corporation was offend- 
ing or threatening to offend against the Anti-Trust 
Act. {United States v. E. I. Du Pont De Nemours & 
Co., 188 Fed., 127, 129.) 

In that case, the Court said, 

"As the only relief we can grant in this 
proceeding is injunctive, the petition must be 
dismissed as to any defendant who was not 
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violating the law, or threatening to violate it, 
when the suit was commenced." 

Did the Corporation have a monopoly in the pro- 
duction of steel or was it restraining trade therein at 
the time the petition was filed? 

It appears that the Corporation's proportion of the 
country's production of rails, structural material, plates, 
sheets, bars, rods and other finished rolled products fell 
from 50.1 per cent, in 1901 to 45.7 per cent, in 191 1, 
and its proportion of such products consumed in this 
country fell to 40.9 per cent, in 191 1 (S. C, 412-3). 

It also appears that its proportion of secondary 
products (produced from finished rolled products) fell 
to even a greater extent and to a lower average {supra, 
pp. 83-4, S. C, 414-22). 

With respect to raw material, it appears that while 
for upwards of twenty years the Chicago and Pitts- 
burgh furnaces have drawn their supply of iron ore 
almost exclusively from the Lake Superior district, 
taking out altogether some 630,000,000 tons, the dis- 
covery and development of new ores in the district 
has more than kept pace with the exhaustion, so that 
at the present time the known reserves are far higher 
than at any time in the past (S. C, 427, 465-71). 

It also appears that mining and exploratory work 
have frequently been halted to avoid the payment of 
taxes on ore for which there was no market (S. C, 
459, 461, 463), and that the ore deposits are so 
extensive as to make monopolization practically im- 
possible (S. C, 458-464). 

In addition the record shows almost unlimited sup- 
plies of ore in other parts of the United States and 
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in foreign countries which are commercially available 
for manufacture in the United States and are now be- 
ing used for such manufacture in large and increas- 
ing quantities (S. C, 428-441). 

As to the Corporation's ore holdings in the Lake 
Superior district, it appears that they now amount to 
but 45.6 per cent, of the known and developed ores 
of the first quality (S. C, 471), and that if all ores 
in that district of a quality permissible for use be in- 
cluded, the Corporation's proportion is less than 10 per 
cent. (S. C, 459). 

It also appears that the Corporation's supply of 
first-class ores in this district is only sufficient to last 
it forty-six and one-half years at the average rate of 
shipment in 1 907-11, as against a sixty- three years 
supply of the same quality of ore in the same district 
possessed by other owners (S. C, 472). 

In the Alabama district the Corporation has but 
32.7 per cent, of the ascertained and developed "red 
ore" and only a trifling percentage of "brown ore", 
its holdings of the latter being less than one-fiftieth 
of those of the Sloss-Sheffield Co. alone (S. C, 478, 
479-80). 

As to coal, it appears that the supply available for 
American manufacturers is also practically without 
limit and monopoly out of the question. The report 
of the United States Geological Survey for 19 10 shows 
that when coal mining began in this country there 
were in the ground 3,076,204,000,000 short tons of 
coal on which the draft to the end of 1910 was 13,- 
395,000,000 tons, or less than one-half of one per 
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cent., leaving a supply sufficient to last, at the 1910 
rate of consumption, for six thousand years (S. C, 484). 

The Corporation's holdings of coal suitable for 
coking are located for the most part in what is known 
as the Connellsville district, situate in southwestern 
Pennsylvania and northern West Virginia. In this 
district it owns 72,600 acres of high grade coking coal 
out of a total of 800,000 acres, or about 9 per cent. 
Several other owners have larger amounts of the same 
quality of coal in the same district. The Corporation's 
holdings are only sufficient for a fifty years supply 
at the average rate of consiunption during the last 
ten years (S. C, 486-8). 

No estimate has been furnished as to the Corpora- 
tion's percentage of coal in the Alabama district, nor 
has any data been put in evidence from which such 
percentage can be calculated. 

In addition to all the foregoing it appears that at 
the time the petition was filed and for at least seven 
years theretofore free, active and increasing competi- 
tion existed among the steel manufacturers in all parts 
of the United States and in every line of production 
in which the Corporation was engaged save only steel 
rails, as to which competition was not invited, and 
save also 3 per cent, of the products of wire which 
were covered for a time by the Jackson pools. And 
it further appears that under this competition the 
prices of steel products have declined until at the time 
the petition was filed they were lower than at any other 
time in twenty-five years, except during two abnormal 
periods in the nineties, one brought about by the panic 
of 1893 and the other by a virulent steel war begim 
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in 1896, and that the purchasing power of steel prod- 
ucts had decreased until at the time the petition was 
filed it was lower than at any time in twenty-five 
years without any exception whatsoever (D. E., VIII, 
666-671). 

In view of this showing it would seem that the 
question of present monopoly or present restraint of 
trade is hardly arguable. If the channels of the steel 
trade are not now open, or if competition in such trade 
is not now free, we are unable to comprehend the 
meaning of those terms. 

Was the Steel Corporation threatening to estab- 
lish a monopoly or to restrain trade at the time the 
petition was filed f 

It will hardly be claimed that the Corporation was 
making any movement in the direction of monopoly 
or restraint of trade at that time. 

The only possible argument, therefore, under this 
head would seem to be (i) that the Corporation 
amounted to a monopoly or a combination in restraint 
of trade at the time it was formed without regard to 
the intent of its organizers, or if not, that it was 
organized with such intent; (2) that if monopoly or 
restraint of trade was not efifected by the mere act of 
combination, the Corporation nevertheless by such act 
acquired sufficient power to monopolize or to restrain 
trade had it chosen so to do; (3) that the Corporation 
still possesses the power to monopolize or to restrain 
trade, whether it is now exercising such power or not, 
and (4) that the likelihood that it will make use of 
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this power when a favorable opportunity offers, con- 
stitutes a sufificient threat to call for injunctive relief. 

We have already anticipated and answered the 
first proposition in this line of argument. We have 
insisted : first, that under the Standard Oil and Tobacco 
decisions, the combination of independent companies, 
some of which are competing, does not necessarily 
violate the Anti-Trust Act, although competition be- 
tween them is thereby suppressed; that whether it 
does or not, depends upon the intent of the parties to 
be inferred from the circumstances surrounding the 
transaction, and that if the intent be to accomplish a 
lawful purpose — to develop rather than to restrain 
trade — and the suppression of competition is not 
undue or in other words is but incidental to such law- 
ful purpose, the Act is not violated {supra, pp. 23-30). 

We have insisted: second, that the circumstances 
surrounding the organization of the Steel Corporation 
show that the purpose of the organizers was, as they 
claim, not monopoly or restraint of trade, but the es- 
tablishment and development of a great business by 
normal and legitimate means, and that the suppression 
of competition which resulted was slight and merely 
incidental to the accomplishment of such lawful pur- 
pose {supra, pp. 57-59). 

And we have insisted: third, that if the last-men- 
tioned contention should not be upheld, and it should 
be found that the bringing together of so large a 
number of concerns doing so large a percentage of 
the business gave rise in and of itself to a prima facie 
presumption of intent to monopolize, such presump- 
tion has been overcome by a course of conduct cover- 
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ing a period of thirteen years utterly inconsistent with 
any theory of monopolistic intent (supra, pp. 201-203). 

If we are sustained in the first and either the 
second or third of these contentions, the present inquiry 
is at an end, for of course if the Corporation was or- 
ganized for legitimate business purposes and without 
intent to monopolize, then even if it had power to 
monopolize (which the evidence in this case shows it 
has not) still the mere incidental acquisition of such 
power constitutes no threat or offense under the Anti- 
Trust Act (U. S. V. Standard Oil Co., 221 U. S., i; 
U. S. V. Terminal Assn., 224 U. S., 383). 

Assuming, therefore, but not admitting, that the 
bringing together of the different units which went to 
make up the Steel Corporation created a prima facie 
presumption of intent to monopolize, and that such 
presumption has not been overcome by the subsequent 
conduct of the Corporation, we reach the second and 
third questions referred to above, viz., did the Cor- 
poration acquire the power to monopolize, and if so 
does it still possess such power? 

These questions may be considered together, be- 
cause if the Corporation now has the power it is of 
little account when it acquired the same, and if it has 
not now the power, it is of no account whether it 
acquired it at the beginning or not. 

On the question of power, a large amount of testi- 
mony has been taken. An abstract of the same will 
be found in our Statement of the Case (S. C, 492-522). 
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Growth of Competitors. 
Perhaps the most important fact bearing on the 
question of power (except the fact of the decline in 
the Corporation's percentage of output) is the growth 
and present strength of its competitors. We shall call 
attention to the situation of a few of them. 

( 1 ) Jones & Laughlin Steel Co. of Pittsburgh, Pa. 

This company has increased its output of finished 
products from 485,753 tons in 1901 to 1,490,122 tons 
in 1912. It has a capital of $53,579,000, and a very 
large surplus. It is now fully integrated from the 
ore to the finished product and manufactures substan- 
tially the same lines as the Steel Corporation, except 
heavy rails and tubular goods. It markets its products 
in every part of the United States (S. C, 502-3). 

(2) Cambria Steel Co. of Johnstown, Pa. 

This company increased its output of finished prod- 
ucts from 466,812 tons in 1901 to 1,192,679 tons in 
1913. It has a capital of $48,852,000., and a surplus 
of $20,520,175. It also is fully integrated and manu- 
factures almost the whole range of steel products, in- 
cluding a large tonnage of heavy rails, and some 
articles, among them steel cars, which the Corpora- 
tion does not make. It sells its products throughout 
the United States, and has more than a 50 years 
supply of ore in the Lake Superior district (S. 
C.,503). 
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(3) Bethlehem Steel Co. of Bethlehem, Pa. 

This company increased its output of finished prod- 
ucts from 18,146 tons in 1901 to 703,517 tons in 
1913. It has a capital of $45,800,500., and a surplus 
of $9,714,517. It has a 60 years supply of ore in Chile 
and a 500 years supply in Cuba. It is a large pro- 
ducer of rails and one of the leading makers of struc- 
tural shapes (S. C, 504-5). 

(4) Pennsylvania Steel Co., of Steelton, Pa. 

This company increased its output of finished 
products from 515,091 tons in 1901 to only 539,414 
tons in 191 1. This small increase is accounted for by 
its officers on the ground that its products were not 
sufficiently diversified, a deficiency which it is now pre- 
paring to correct and for which it has obtained 
$10,000,000. new capital. Its capital is $52,112,800. 
and its surplus $14,602,575. Its principal products are 
rails, bars, billets and plates. Its ore reserves in Cuba 
aggregate over 1,400,000,000 tons, or enough to supply 
it for nearly a thousand years at the 191 1 rate of con- 
sumption. Practically all of this ore was acquired 
after 1901 (S. C, 504). 

(5) Lackawanna Steel Co., of Buffalo, N. Y. 

This company increased its output of finished rolled 
products from 333,040 tons in 1901 to 543'653 tons in 
191 1. Its capital is $69,737,000., and its surplus 
$7,514,876. Its principal products are pig iron, rails, 
billets, structural shapes, plates and bars. It obtains 
its ores partly from Michigan and partly from the 
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Adirondacks and markets its products all over the 
United States (S. C, 505-6). 

(6) Republic Iron & Steel Co. of Youngstown, 
Ohio. 

This company increased its output of finished rolled 
products from 513,387 tons in 1901 to 979,617 tons 
in 1912. Its capital is $67,512,777., and its surplus 
$6,512,777. By February, 1914, its capacity had been 
enlarged to 1,250,000 tons of steel. It makes a wide 
range of products and markets them throughout the 
United States and Canada. It has large ore reserves 
in both the Lake Superior district and in Alabama, and 
is fully integrated (S. C, 506-7). 

(7) Inland Steel Co. of Indiana Harbor, Ind. 
This company increased its output of finished 

products from 23,000 tons in 1901 to 367,071 tons in 
19 1 3. Its total investment up to 1905 was only 
$4,000,000. This has since been increased to $20,- 
000,000. It is fully integrated and its President testi- 
fied that its facilities are now as complete as those of 
the Steel Corporation with the single exception of the 
ownership of railroads (S. C, 5o;7). 

(8) Youngstown Sheet & Tube Co., of Youngs- 
town, Ohio. 

This company began operations in 1902. By 19 13 
its production of steel ingots had reached 848,700 tons, 
and of finished steel, 465,268 tons. It began with 
$600,000 capital, which has since been increased to 
$22,425,400, besides which it has a surplus of 
$6,874,679. It makes a variety of products and 
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markets them throughout the whole United States, and 
to some extent in foreign countries. It has its own ore 
and coking coal (S. C, 508). 

(9) Colorado Fuel & Iron Co., of Pueblo, Colo. 
This company increased its output of finished 

rolled products from 192,080 tons in 1901 to 485,743 
tons in 1912. Its capital is $76,576,500, and its sur- 
plus $4,432,456. It manufactures a large variety of 
products and markets them throughout the entire 
western part of the United States (S. C, 508). 

( 10) La Belle Iron Works, of Steubenville, Ohio. 
This company increased its output of finished 

products from 55,585 tons in 1901 to 313,292 tons in 
1913. Its capital is $21,607,800, and its surplus 
$3,245,470. It manufactures the principal products of 
steel and markets them throughout the United States, 
and to some extent in Canada and Mexico (S. 
C, 509). 

The growth of the Steel Corporation and of the 
ten competitors just mentioned, in all finished rolled 
products, may be summarized as follows : 



Jones & Laughlin S. Co. 


(1901-12) 


206.7% 


Cambria Steel Co. 


(1901-13) 


155-5% 


Penna. Steel Co. 


(1901-11) 


4.7^0 


Bethlehem Steel Co. 


(1901-13) 


3779-7% 


Lackawanna S. Co. 


(1901-11) 


63.2% 


Republic I. & S. Co. 


(1901-12) 


90.8% 


Inland S. Co. 


(1901-13) 


1495-9% 


Youngs town S. & T. Co. 


Not in existence in 1901. 


Col. F. & I. Co. 


(1901-12) 


152.8% 


La Belle Iron Works 


(1901-13) 


463.4% 


U. S. Steel Corporation 


(1901-11) 


40.6% 
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In addition to the foregoing competitors there is a 
very large number of others whose names are given 
in the Record. They have greatly prospered and 
increased in productive capacity and strength since 
1901 (S. C, 509). 

All of these manufacturers have competed with 
the Steel Corporation in some part of the country and 
in some line of production and very many of them in 
all parts and in substantially all lines. In how much 
greater proportion they have developed than the Steel 
Corporation is shown as to each line of production 
{supra, p. 85). 

Advantages Possessed by the Steel Corporation Over 
its Competitors. 
The following witnesses called by the Government 
testified on this subject: 

(i) John A. Topping, Chairman of the Republic 
Iron & Steel Co. He said that the Steel Cor- 
poration has an advantage over his company in the 
ownership of its railroads, which means a lower cost 
of transportation to them than to his company (S. 
C, 493)- 

(2) James A. Campbell, President of the Youngs- 
town Sheet & Tube Co. He testified that the 
rates on the Steel Corporation's roads were, he 
thought, too high and that to whatever extent they 
are excessive the Steel Corporation has an advantage 
over its competitors (S. C, 493). 

(3) Julian Kennedy, Consulting Engineer. He 
testified that the ownership of ore roads gives the Steel 
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Corporation an advantage over its competitors if the 
rates are excessive ; otherwise it would have no effect. 
He said he thought the present rates are excessive, 
but that if on an appHcation to the Interstate Com- 
merce Commission the rates were found to be reason- 
able, or were reduced to what is reasonable, then the 
Corporation would have no advantage over its com- 
petitors (S. C, 493-4). 

(4) Wm. H. Donner, President of the Cambria 
Steel Co. He testified that it is an advantage 
to be well supplied with ore and coal reserves, to have 
a diversity of products, and to have a well developed 
foreign trade. He said, however, that there has been 
a great improvement in the competitors of the Steel 
Corporation during the past ten years, and that to- 
day the only point in which he thought the Steel Cor- 
poration has any advantage over its competitors is in 
the ownership of its railroads (S. C, 494). 

(5) A. R. Kennedy, Traffic Manager of the Pitts- 
burgh Steel Co. He testified that he thinks the 
rates from the mines to Lake Superior and from Lake 
Erie to the Pittsburgh furnaces are excessive, and 
that this is to the advantage of the Steel Corporation 
(S. C, 494). 

(6) Edmund W. Mudge, dealer in coke, iron and 
steel at Pittsburgh, Pa., and former Vice-President of 
LaBelle Iron Works. He testified that the Steel 
Corporation has three advantages: first, and princi- 
pally, the ownership of its railroads ; second, very fine 
management, and, third, possibly an advantage in the 
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favorable location of its plants. He said that it has 
no other advantage over the other large steel makers 
(S. C, 495)- 

(7) P. H. Nelson, an iron ore miner and explorer 
in the Mesaba and Cuyuna ranges. He testified that 
the advantages of the Steel Corporation in his part 
of the country are that it has a great deal better mines 
than any of its competitors and that it owns its own 
transportation facilities. He said that the service 
over the Corporation's roads has always been first- 
class and has never been criticized by anybody 

(S.C.,495)- 

The Corporation's Railroads. 
The history of these roads is given in our State- 
ment of the Case (S. C, 496-8). The principal roads 
are: 

( 1 ) The Duluth & Iron Range, acquired with the 
Minnesota Iron Co., of which it is a subsidiary. 
This road extends from Duluth and Two Harbors 
on Lake Superior northwardly to the Vermillion Range 
and the eastern and central part of the Mesaba Range, 
a distance of about 90 miles. It was built by the 
Minnesota Iron Co. in 1882-6 for the sole pur- 
pose of furnishing an outlet for its ores on the Ver- 
million Range, other railroads having refused to ex- 
tend their lines to that range (S. C, 496, 497). 

(2) The Duluth, Missabe & Northern, acquired 
with the Lake Superior Consolidated Iron Mines, of 
which it is a subsidiary. This road extends from Du- 
luth to the central and western part of the Mesaba 
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Range, a distance of about 70 miles. It was financed, 
built, operated and controlled from the beginning by 
the Lake Superior Consolidated Iron Mines and was 
rebuilt by the Steel Corporation in 1902 at great cost 

(S. c, 496-7). 

(3) The Bessemer & Lake Brie, acquired with the 
Carnegie Steel Co., of which it is a subsidiary. 
This road extends from Conneaut Harbor on Lake 
Erie to the Pittsburgh district. Its principal traffic 
is iron ore. It was built about 1897 by the Carnegie 
Co., which financed, constructed and operated it 
(S. C, 496, 497-8). 

(4) The Blgin, Joliet & Bast em, acquired with 
the Federal Steel Co., of which it is a subsidiary. 
This road encircles the city of Chicago and connects 
various plants of the Illinois Steel Co. with each 
other and with the railroad trunk lines (S. C, 496, 

497). 

(5) The Union Railroad, acquired with the Car- 
negie Steel Co., of which it is a subsidiary. This 
road connects many industrial plants and trunk lines 
of railroads in the Monongahela Valley near Pitts- 
burgh (S.C, 496,498). 

No claim is made in the petition that the two Min- 
nesota railroads are held in violation of the Anti- 
Trust Act under the interpretation put upon the Act 
in the Northern Securities case, nor is any relief asked 
on that ground. For these reasons and because the 
railroads are not parties to the present proceeding no 
question of this character arises in the case {United 
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States vs. Union Pacific R. R. Co., i88 Fed., 102, 118; 
S. C, 226 U. S., 61, 98). 

The Government's claim with respect to the rail- 
roads is that the Corporation maintains unreasonable 
rates for the transportation of ore over the two Minne- 
sota railroads as well as over the Bessemer & Lake 
Erie. As the Bessemer & Lake Erie is only one of 
several railroads reaching the Pittsburgh furnaces from 
the lake ports, and as none of the Corporation's com- 
petitors ship ore over this road, the rates which it 
charges do not seem to be of importance (S. C, 500). 
As to the two Minnesota roads, it appears that the 
rates were reduced from 80 cents to 60 cents 
a ton on October 17, 191 1, and that the 80 cent 
rate had prevailed from a time long before the Steel 
Corporation was formed and had never been com- 
plained of by any shipper since the Corporation was 
formed until about the time this suit was brought 
(R., IX, 3608; Xn, 4822). 

A mass of evidence was introduced by the Gov- 
ernment in support of its claim that the rates on these 
roads even as reduced are excessive. To meet this 
evidence and support its claim as to the reasonable- 
ness of the rates charged, the Corporation produced 
evidence showing the amount of its investment in the 
roads and docks, the cost of reproducing the same, the 
cost of up-keep and operation, and the many and expen- 
sive pecularities attending the maintenance and opera- 
tion of ore railroads through the great swamps 
traversed by these roads. The evidence on this question 
is summarized in our Statement of the Case (S. 
C, 498-500). 
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We do not think it necessary to go into a discus- 
sion of this evidence because it appears that the ques- 
tion as to the reasonableness of these ore rates is now 
pending and undetermined before the Interstate Com- 
merce Commission in a proceeding instituted under the 
act creating the Commission. If the present rates are 
sustained in that proceeding it will show, as Julian 
Kennedy admitted, that the Corporation has no advan- 
tage over its competitors by reason of its ownership 
of the railroads. If, on the other hand, they are re- 
duced, it will remove any advantage which the Cor- 
poration now has and render any appeal to this Court 
on that account quite unnecessary. 

That the question of the fairness of an interstate 
railroad rate is primarily for the Interstate Commerce 
Commission and not for the courts was held in Texas 
& Pacific Ry. Co. v. Abilene Cotton Oil Co., 204 U. S., 
440. There Mr. Justice White (now Chief Justice) 
speaking of the prior right of the Interstate Commerce 
Commission under the statute to pass upon the ques- 
tion of the reasonableness of a railroad rate, said: 

"If, without previous action by the Commis- 
sion, power might be exerted by courts and 
juries generally to determine the reasonableness 
of an established rate, it would follow that un- 
less all Courts reached an identical conclusion 
a uniform standard of rates in the future would 
be impossible, as the standard would fluctuate 
and vary, dependent upon the divergent con- 
clusions reached as to reasonableness by the 
various Courts called upon to consider the sub- 
ject as an original question. Indeed the 
recognition of such a right is wholly inconsis- 
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tent with the administrative power conferred 
upon the Commission and with the duty, which 
the statute casts upon that body, of seeing to 
it that the statutory requirement as to uni- 
formity and equality of rates is observed." 

From the foregoing it appears on the Government's 
own showing, that the whole question of the advan- 
tage of the Steel Corporation over its competitors 
comes down to this: The Corporation owns ore rail- 
roads and its competitors do not, but this is an advan- 
tage only in case the Corporation charges excessive 
rates ; some of its competitors claim that it does charge 
excessive rates and the Corporation denies it, and the 
question has been regularly submitted to the determi- 
nation of the tribunal created by Congress for that 
purpose. 

In this connection it may be noted that the Steel 
Corporation's railroads have competitors in the ore- 
mining country as well as in the Pittsburgh district. 

The Great Northern Railway has for years served 
the Mesaba range and recently the Canadian Northern 
has been opened to traffic between that range and the 
head of Lake Superior. 

The Cuyuna range is served by the Northern 
Pacific and the Minneapolis, St. Paul & Sault Ste. 
Marie and is not reached by either of the Steel Cor- 
poration's railroads. 

The old ranges in Wisconsin and Michigan are 
likewise served exclusively by railroads in which the 
Steel Corporation has no interest. 

The furnaces and steel works of the Corporation 
and its competitors in the Wheeling and Youngstown 
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districts are served exclusively by railroads in which the 
Steel Corporation has no interest. 

Manifestly there is nothing in such a situation in- 
dicative of power to monopolize or to restrain trade 
or threatful of such a result. 

Opinion Evidence as to the Power of the Corporation. 

( a ) To destroy competition. 

The Government called on this subject James A. 
Campbell, President of the Youngstown Sheet & Tube 
Co., Julian Kennedy, Consulting Engineer, and 
Willis L. King, Vice-President of the Jones & 
Laughlin Steel Co. 

Mr. Campbell testified that he thought the Steel 
Corporation would have the power to put its competi- 
tors out of business if it pursued a different policy 
from that which has actuated Judge Gary, although 
the fact has been that the smaller independent manu- 
facturer has been more prosperous since the Steel 
Corporation was organized than ever before (S. 
C, 510). 

Mr. Kennedy testified that he thought the Steel 
Corporation has power, if it wished to do so, to destroy 
its competitors because he thought it could manufac- 
ture billets at least a dollar a ton cheaper than they. 
He said that this lower cost arose solely from the Cor- 
poration's advantage in the matter of transportation; 
that if the rates over its railroads were reduced to 
what he thought was reasonable the Corporation would 
have no advantage over its competitors and that his 
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opinion as to its power arose wholly from his opinion 
as to the excessiveness of the charges made by its rail- 
roads for the carriage of raw materials (S. C, 510), 

Mr. King testified that he had never felt there was 
much danger of the Steel Corporation putting its 
larger and stronger competitors out of business; that 
it could if it wished cripple or perhaps stop some of 
the companies with small capital who are without 
their own supplies of raw material, but that even that 
would, he thought, be only temporary. 

On cross-examination, Mr. King said that Jones 
& Laughlin, or any large corporation, could probably 
cripple or stop a small competitor in the same way if 
it chose to do so, and that this is all he meant by his 
statement upon direct-examination (S. C, 512-3). 

The Government also put in evidence portions of 
the testimony given by Judge Gary before the Ways 
and Means Committee of the House of Representa- 
tives in December, 1908. Judge Gary there testified 
in substance that he thought the Steel Corporation 
had a commanding position in the trade and that it 
could drive large numbers of its competitors out of 
business if it tried, although it had some competitors 
who were just as able to take care of themselves as 
was the Steel Corporation. He went on to explain 
his belief in the Steel Corporation's "commanding posi- 
tion" by stating his further belief that it "pretty 
nearly" had control of the "ultimate supply" of the 
ore of the country. 

When called to testify in the present case. Judge 
Gary stated that his expression of opinion in 1908 
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with respect to the control of the ore supply was based 
upon the belief that the Steel Corporation then had 
about 70 per cent, of the ore of the Lake Superior 
region. He added, "I was very poorly posted. * * * 
Of course, I was wrong, terribly wrong." 

On cross-examination, in answer to a question by 
Judge Dickinson with respect to the power of the Cor- 
poration to put its competitors out of business, Judge 
Gary said : 

"I think we could at the start, Judge ; I have 
no doubt we could; and not only we could have 
done that, but many others could have done it. 
For instance. Judge, in my opinion I believe 
Jones & lyaughlin at the time this Company was 
organized, could have driven the Republic Iron 
& Steel Company out of business. Those con- 
ditions have changed, of course, but I only mean 
to say that a stronger, better equipped company, 
which has a decided advantage over a very weak 
company, can, if it is willing to do so, drive the 
smaller one out of business, just as I believe 
they used to do in olden times" (S. C, 51 1-2). 

The defendants called James A. Farrell, President 
of the Steel Corporation; Alexis W. Thompson, Presi- 
dent of the Inland Steel Co.; William H. Donner, 
President of the Cambria Steel Co.; Charles M. 
Schwab, President of Bethlehem Steel Co.; Per- 
cival Roberts, Jr., a Director of the Steel Corporation; 
Severn P. Ker, President of the Sharon Steel Hoop 
Co.; John A. Topping, Chairman of the Republic 
Iron & Steel Co.; Cameron C. Smith, President 
of the Union Steel Casting Co. and Jeremiah W. 



224 

Jenks, Professor of Government in New York Uni- 
versity. 

Mr. Farrell testified that the largest competitors of 
the Steel Corporation are the Bethlehem, Lackawanna, 
Republic, Pennsylvania, Maryland, Youngstown Sheet 
& Tube, Jones & Laughlin, Pittsburgh Steel, Otis Steel, 
Midland Steel, La Belle, Wheeling Steel & Iron, 
Andrews Steel, and Ashland Steel companies. He 
said that the Corporation could not put these concerns 
out of business without committing financial suicide, 
and that it has no more power than they to destroy a 
small competitor (S. C, 512). 

Mr. Thompson, when asked whether the Steel Cor- 
poration could destroy its competitors answered : "No ; 
that is absurd. They cannot do it. I think it is a 
physical impossibilty. I cannot imagine how they 
could do it" (S. C, 512). 

Mr. Donner testified that he did not think there is 
any one of the larger companies such as Cambria, 
Lackawanna, Jones & Laughlin or the Republic, that 
could not compete with the Steel Corporation and com- 
pete successfully; that the Steel Corporation cannot 
build better mills than its competitors; that its princi- 
pal competitors all have proportionately large supplies 
of both ore and coal and they all manufacture from 
the raw material through to the finished products ; that 
it would be impossible for the Steel Corporation to put 
its competitors out of business without committing 
suicide ; that it could not war on one competitor without 
involving all, nor could it confine the warfare to a 
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single product or to a single locality. He said that he 
did not fear the competition of the Steel Corporation 
as much as that of the foreign makers (S. C, 513). 

Mr. Schwab said that the Steel Corporation could 
not put him out of business; that he did not think it 
could destroy any of its leading competitors as they 
are today sufficiently grounded in every respect to com- 
pete with the Steel Corporation; that he believed that 
the Steel Corporation could, if it wished, destroy a 
small manufacturer ill equipped and badly located, but 
that any one of the larger competing companies could 
do the same thing even more easily than the Steel 
Corporation could (S. C, 513). 

Mr. Roberts said that it is a physical impossibility 
for the Steel Corporation to crush its competitors, even 
if it wished to do so. The nature of the steel business 
is such that should a trade war be inaugurated at this 
time, or at any time in the recent past, destruction or 
crippling would occur to both, the larger concern suf- 
fering in the same proportion as the smaller. It is an 
absolute impossibility for the Steel Corporation to 
destroy its well equipped rivals. 

He said that the warfare could not be confined to 
one competitor, but must necessarily involve all, and 
it could not be confined to a single locality or to a 
single product ; that in his twenty- five years experience 
in the Steel business, he had never known of a reduc- 
tion of price in one territory that was not immediately 
followed by reductions in all other places, and that, 
therefore, the Steel Corporation could not attack a com- 
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petitor without suffering to an equal or a greater extent 
itself (S. C, 513-4). 

Mr. Ker testified that in his judgment the Steel 
Corporation has not the power to put its substantial 
competitors out of business so long as the competing 
concerns are managed with ordinary ability and intelli- 
gence; that if the competitors had a limited territory 
for the marketing of their products, the situation might 
be different, but that such is not the fact because the 
markets of the Steel Corporation's competitors are as 
broad as its own and it, therefore, cannot "pocket" 
them. He said he thought the result of an attempt on 
the part of the Steel Corporation or any other large 
manufacturer to drive its competitors out of business 
would be as disastrous to them as to their competitors ; 
that it would be a test of endurance in which many 
would go down if it were continued long enough ; that 
he did not think it a possible condition (S. C, 514). 

Mr. Topping testified that the Steel Corporation 
had not the power to put its principal competitors out 
of business ; that in the first place its principal competi- 
tors are well equipped and properly financed, and that 
while the Steel Corporation has some advantages over 
them, they have some advantages over it; that in the 
second place the Steel Corporation's loss in such a war- 
fare would be proportionately great, for every com- 
petitor and every product in every locality would neces- 
sarily be involved; that he had never known a steel war 
that did not become general and extend to all leading 
products (S. C, 515). 
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Mr. Smith testified that the Steel Corporation could 
not put his concern, or any of the other smaller con- 
cerns having good management, out of business ; that 
the enlarged facilities possessed by the larger corpora- 
tions are in his judgment more than offset by their 
overhead charges and other expenses; that a medium 
small concern having executive offices, sales offices and 
the practical officers all located at the plant, in daily 
contact with each other and with the men in the shop, 
is enabled to give its customers better service, to 
operate its shop to better advantage and to get more 
effective service from its workmen ; that he thinks such 
a corporation if well managed has nothing to fear from 
the larger concerns; that the earnings on the capital 
invested in the latter cannot be larger in his opinion 
than the earnings on the capital of a small corporation 
as well managed, and that he maintains they cannot 
be nearly so large (S. C, 515). 

Professor Jenks testified that since 1886 he had 
given much attention to the matter of the power of 
the large combinations to put their competitors out 
of business, and had considered the question as it might 
be presented in the steel business among others; that 
there are reasons why the same conditions that obtain 
in the tobacco trade, for instance, or in the grocery 
or milk business would not obtain in the steel busi- 
ness; that in the steel trade it is not possible to elimi- 
nate a competitor by a special local competitive attack 
such as would be practicable in the other businesses 
mentioned; that because of the width and generality 
of the markets of the steel mills and because of the 
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ease with which the type of product of any manu- 
facturer may be changed, such an attack upon any 
well-equipped competitor in the steel trade could not 
be confined to such competitor and his product alone, 
and could not be confined to a particular locality, but 
must necessarily extend to all producers, all products 
and all places; that for these reasons in his judgment 
the Steel Corporation has not the power to destroy 
any of its important competitors and that if it tried 
to do so the attempt would be ruinous to the Steel 
Corporation itself (S. C, 516-20). 

The foregoing is merely opinion evidence, it is true, 
but it is the opinion of gentlemen who, by reason of 
their interest and experience, are of all men in this 
country, perhaps, best qualified to judge. 

If the Steel Corporation is a menace to their busi- 
nesses and has the power to destroy them, they surely 
ought to know it, and knowing it, ought to tell it. And 
yet among all the manufacturers of steel, the Govern- 
ment has been able to find but a single one who holds 
to any such view. That the judgments of these wit- 
nesses were not formed hastily or for the purposes of 
this case is proven by the fact that they have invested 
millions of dollars in reliance upon such judgments. 
And the similar action of iron and steel manufacturers 
generally supports the same view. 

Moreover, these witnesses gave reasons for their 
judgment which must commend themselves to every re- 
flecting mind. If the Steel Corporation cannot fight 
one of its competitors without fighting all of them, and 
without carrying its fight into every market and in- 
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volving every line of its production, it would seem to 
follow as of course that it could have no advantage 
whatever in a trade war over its smallest competitor 
if equally well managed and proportionately financed. 
But these opinions as to the power — or rather want 
of power — of the Steel Corporation do not stand with- 
out the support of actual experience. For whatever 
may be said about the years which preceded it, there 
was in 1909 a test, the character and genuineness of 
which no one can question. 

The Test of ipop. 

It appears that at a meeting of the Steel Manu- 
facturers held in the early part of February, 1909, 
Judge Gary announced that he must withdraw from 
any meeting at which he was expected to tell anything 
about the Steel Corporation's business, and that they 
would go alone; that they would make their prices to 
their customers and would do exactly as they pleased 
and would try to get about their fair share of the 
business (S. C, 339). 

The circumstances which led to this announcement 
we have already discussed (supra, pp. 175-6). 

How Mr. Bope, the General Sales Agent of the 
Carnegie Co., understood this change of policy 
is shown by his statement to the Carnegie directors 
at a meeting held on February 22, 1909. He said: 

"As a matter of record, it is in order to 
say that during the week the Corporation de- 
cided to cut loose entirely from the policy of 
co-operation, and prices today on all products 
excepting standard rails are absolutely open. 



230 

* * * It throws open the field of salesman- 
ship, and is going to give the Corporation the 
opportunity, it seems to me, it has always been 
entitled to, but has never taken, by reason of 
its size, the distribution of its plants and the 
value of its organization. It will allow us to 
play the game as it ought to be played" 

(s. c, 339-40). 

Mr. Bope testified that he received instructions 
from Mr. Corey that he was at liberty to meet any 
competitive conditions that he found and that he in- 
structed his selling force to canvass the entire market 
very thoroughly and very fully, and to report promptly 
and in detail the conditions which they found; that 
they were given instructions to meet those conditions — 
to meet them as to prices, delivery, quality — anything 
that was necessary to take the business. He con- 
firmed a report in the Carnegie minutes of March 8, 
1909, which showed a large increase in orders. Also 
a report made by him at the meeting of March 15, 
1909, as follows: 

"Nearly everything placed in the past week 
was taken by us, and the eastern mills are al- 
ready feeling very keenly the effects of the open 
market. Worth, according to our advices, has 
taken off two more furnaces, having in opera- 
tion today only four out of sixteen, and Lukens 
has only three running out of sixteen. Bethle- 
hem has already withdrawn from the west be- 
cause they cannot meet Illinois' prices on ac- 
count of the freight. The pace has been pretty 
fast." 
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Also a report made by him to the meeting of March 
22, 1909, as follows: 

"In general the business that has been placed 
has largely come to us. The other mills seem to 
think that the pace we are setting is a little too 
fast for them, although here and there we still 
find pretty sharp competition" (S. C, 342). 

On September 6th, Mr. Bope reported that his 
Company was running 103. 11 per cent, of its normal 
capacity. On October nth he reported that there was 
no let-up whatever in the manner in which orders were 
coming in ; that during the preceding month they broke 
all records in booking 228,000 tons of bars, but that in 
October to date they had booked at the rate of over 
10,000 tons per day, which rate, if maintained, would 
run over 250,000 tons for the month, or more than 
twice as much as they could produce; that the same 
thing really applied to all their other bureaus ; that they 
had 750,000 tons of orders to roll, backed up by 2,- 
700,000 tons of contracts. 

On November 15 he reported that they had 991,000 
tons of business actually on their books, which he char- 
acterized as a tremendous tonnage, and all bona fide. 

He testified that his company maintained to the end 
of the year the pace which he spoke of as having been 
set in the early part; that they omitted no legitimate 
means to take business and that to the best of his 
knowledge the sales agents of the other subsidiaries 
were imbued with the same spirit and pursued the same 

pace. 

When asked how they came out at the end of the 
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year as a result of this strenuous campaign for busi- 
ness, he answered: "It was quite a disappointment." 
He said that the Carnegie's principal products were 
plates, structural shapes, bars and rails; that they 
gained about 4 per cent, in bars, just held their own in 
shapes, and lost a little over 3 per cent, in plates. On 
being asked how he accounted for this result he said 
that the Corporation's competitors had taken more 
business than it was supposed they were getting and 
that it was evident that the pace had not been too 
strenuous for them after all. He said that he had em- 
ployed every legitimate means known to salesmanship 
to get business and that whatever his previous views 
were he had not thought since 1909 that the Corpora- 
tion had the power to put its competitors out of busi- 
ness (S. C, 342-3). 

Severn P. Ker testified that he was Vice-President 
and General Manager of Sales of the Republic Iron 
& Steel Co. from the early part of 1905 to the 
first of October, 1909; that there was very serious 
competition during the year 1909 in the steel trade; 
that it was a time of great activity and that the pace 
was very swift. He said that the Republic and the sub- 
sidiaries of the Steel Corporation sold the same 
products in the same markets and more or less to the 
same customers, and that the Republic was "extremely 
under pressure." He said that this great activity was 
participated in by the manufacturers generally and 
that when he left the Republic in October it had prob- 
ably the heaviest sold tonnage on its books of any time 
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during his connection with it (R., XXVII, 11637, 
1 1643-4). 

How can it be said that a corporation whose com- 
petitors have grown so much more rapidly than itself 
and have reached the strength and productive capacity- 
above shown; whose percentage of the country's 
products for domestic consumption has shrunk to 40.9 
per cent. ; whose markets are no broader than those of 
its competitors, and who in a fight for business could 
make no better showing than the Corporation made in 
1909, has the power to put its competitors out of busi- 
ness? 

The Corporation did, it is true, attain a great sav- 
ing in manufacturing cost by the integration which it 
achieved at the time of its organization. But it pur- 
chased a large part of its property by the issuance of 
bonds, and in 1903 it converted a substantial part of 
its outstanding share capital into bonds. This created 
a heavy fixed charge which the Corporation must pay 
to maintain its existence (Annual Report, 191 1, pp. 12- 
13). Only one of its competitors has so large a bond 
interest per ton of product. A number of them have 
no bond issues at all. For all the others this fixed 
charge is from $1. to $2. per ton less than that of the 
Corporation (Special Ex., Ill, 107). By just so much 
would the Corporation be handicapped in any attempt 
to put its competitors out of business. These facts 
support not only the contention that the Corporation 
has no power to destroy its competitors, but also the 
contention that such power was not sought or contem- 
plated by its organizers since they would scarcely have 
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adopted this method of financing if they had had any 
such end in view. 

(b) To control prices. 

The witnesses testifying on this subject were 
WilHs L. King, Vice-President of the Jones & 
Laughlin Steel Co., WiUiam E. Corey, former 
President of the Steel Corporation, Walter Scranton, 
former President of the Lackawanna Steel Co., 
John A. Topping, Chairman of the Board of the Re- 
public Iron & Steel Co., and Samuel A. Benner, 
called by the Government, and E. H. Gary and Charles 
M. Schwab, called by the defendants. 

Mr. King on cross-examination testified that if any 
large steel manufacturer makes a lower price than 
the prevailing price on steel products, it will bring the 
market down; that there was no time from 1904 on 
when Jones & Laughlin, by making a lower than the 
current price for any of their steel products could not 
have broken the market, and that the same is true of 
the Cambria Steel Co. and of every other fair- 
sized concern (R., VI, 21 14). 

Mr. Corey testified on cross-examination that it 
would have been impossible for the Corporation's com- 
petitors to have advanced the price of rails so long as 
the Corporation did not advance its price, and that the 
same thing would apply if the Corporation had tried 
to advance the price and the Lackawanna, Pennsyl- 
vania and Cambria had insisted upon keeping their 
price down; that it would have been impossible under 
such circumstances for the Steel Corporation to have 
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increased its price; that it is absolutely impossible for 
any one of the large manufacturers of rails to put the 
price up if the others stand out against it (R., VIII, 
3130). 

Mr. Scranton testified that the Steel Corporation 
could not have raised the price of steel rails in this 
country at the time of its formation if such a company 
as the Lackawanna Co. had desired to fix a lower 
price than that which the Corporation fixed (R., VIII, 
3198). 

Mr. Topping testified that the principal product of 
the Republic is bars and, alluding to a reduction made 
by the Republic in the price of bars a year or two be- 
fore he testified, said that it naturally and necessarily 
brought down the price which others were getting for 
the same material (R., II, 682). On being later re- 
called by the defendants, he said that he put the price 
of bars down pretty low at the time mentioned in his 
first examination, and that the immediate effect of such 
reduction was an undermining of the entire market 
for everything in the steel line (R., XXVIII, 12001). 
Mr. Benner testified as follows : 
"By Mr. Lindabury: 

"Q. Can any concern, however large, main- 
tain a price above that at which its competitors 
are selling? 
"A. No, sir. 

"By Mr. Dickinson: 

"Q. I will ask if the Steel Corporation did 
not, over periods, maintain prices above those 
that some of its competitors were selling at ? 
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"A. Only for very short periods. 
"Q. But they did do it for short periods? 
"A. And during that time they surrendered 
the business" (R., VI, 2510). 

Judge Gary testified as follows: 

"Any manufacturer, large or small, if he 
manufactures a considerable quantity, can keep 
prices down; he can not keep them up whether 
he is big or small, but he can keep them down. 
At times we have followed the market down; 
we have followed our competitors down on 
prices; of course we could not maintain them 
very long or to full extent; our competitors 
were away below ; we had been the last in going 
down when we thought they were too low, and 
we have been the last in going up where we 
thought the prices were fair" (R., XII, 4910). 

Mr. Schwab testified that the only influence of the 
Steel Corporation over prices was moral; that it was 
not possible for them to see that a definite price was 
kept, even if they had desired to do so (R., XI, 4192). 

This testimony, which is wholly uncontradicted, 
confirms the inference deducible from the general 
situation as presented by the evidence. 

The question of the power of the Steel Corporation 
to control prices was set at rest, we submit, by the 
proof that it produces only 40.9 per cent, of the steel 
products consumed in this country. This falls far short 
of controlling the supply and he who does not control 
the supply of an article obviously cannot control the 
price. 
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United States v. Internationai, Harvester Co. 

In this case apparently the majority Judges were 
of opinion that the International Harvester Co. 
was organized in violation of the Anti-Trust Act be- 
cause it combined the business of several competing 
concerns doing from eighty to eighty-five per cent, of 
the business of the country in harvesting machines, 
thereby suppressing the competition which had pre- 
viously existed between such concerns. 

It appears by the opinions of all three of the Judges 
that the after-conduct of the Harvester Co. had been in 
conformity with law and that such conduct evidenced 
no intent to monopolize or to restrain trade. 

No weight, however, seems to have been given by 
the majority Judges to this feature of the case. They 
apparently took the view that the organization was 
in and of itself illegal without regard to the intent of 
the organizers, and that such illegality was not cured 
by lapse of time, good behavior, or change of circum- 
stances. 

In Judge Hook's memorandum it is said that the 
Harvester Co. "still maintains a substantial domi- 
nance." This point, however, was vigorously con- 
tested by Judge Sanborn and is not mentioned in the 
principal opinion on which of course the judgment was 
based. 

Judge Sanborn, in a vigorous dissenting opinion, 
insisted that sufficient consideration had not been given 
by the majority Judges to the conduct of the company 
during the seven years next preceding the filing of the 
Government's petition ; that the proofs showed that the 
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company had not violated the law in any particular 
during that time and was not threatening to violate it 
when the petition was filed; that its position in the in- 
dustry had greatly changed since it began business, and 
that the real question to be decided was not what the 
company had done or attempted to do in 1902-4, but 
what it was doing or threatening to do in 1912, when 
the petition was filed. 

We respectfully submit that the decision in the 
Harvester case should not be given weight in the 
present case for the following reasons : 

( 1 ) Because the Court held, as we read the opinion, 
that the combination of competing concerns doing 
eighty to eighty-five per cent, of the business in har- 
vesting machines was illegal in and of itself, and with- 
out regard to the intent of the parties, notwithstanding 
the final decision in both the Standard Oil and the To- 
bacco cases was made to turn upon the question of in- 
tent to be gathered from the surrounding circum- 
stances and the after-conduct of the parties, although 
the percentage of business under control in each case 
was as large as in the Harvester case {supra, pp. 24, 
25-6). 

(2) Because the Court held that the sole test of the 
legality of the organization of the Harvester Co. 
was whether the concerns which went into it could have 
legally agreed upon prices if they had remained apart, 
and that if they could not have so agreed they could not 
legally unite. If this was intended as the declaration 
of a principle of general applicability it was obviously 
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erroneous. It would be the same as saying that if these 
companies could not have lawfully made a contract for 
an obviously illegal purpose they could not have law- 
fully combined for any purpose. If, on the other hand, 
it was intended simply to indicate a test applicable to 
that particular case it would seem to be open to the ob- 
jection that it assumed the very question to be decided, 
which was whether the purpose of the organzation of 
the Harvester Co. was to control prices and suppress 
competition between its constituent members, the de- 
fendants strenuously insisting that it was nqt. 

( 3 ) Because the Court apparently based its decision 
upon the erroneous proposition that "the restraint of 
competition between combining companies is as illegal 
as destruction of competition between them without 
combining," whereas the restraint of competition be- 
tween combining companies is not at all illegal if it is 
not undue, or in other words is but incidental to the ac- 
complishment of a lawful purpose. 

(4) Because the Court held that "the real ques- 
tion is whether the combination of the companies was 
illegal in the beginning or became so with the additions 
subsequently made" (in 1903-4), and, as pointed out in 
the opinion of Judge Sanborn, refused to consider or 
at least to give effect to the changed conditions which 
existed when the petition was filed, thus disregarding 
the rule laid down in the Powder case {supra, p. 203) 
— a rule inherent in the very nature of such a proceed- 
ing. 
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If, however, we have misinterpreted the decision in 
the Harvester Case and the Court intended to hold that 
the organization of the Harvester Co. as a matter of 
fact constituted an attempt to monopolize or a monopo- 
lization of trade, and that as a matter of fact this situa- 
tion continued down to the filing of the Government's 
petition, the result is the same and for two reasons: 
( I ) because the determination of a question of fact in 
one case is not authority for the determination of a 
similar question between different parties in another 
case; (2) because the circumstances surrounding the 
organization of the Harvester Co. and the Steel Corpo- 
ration respectively were totally different, as were also 
the extent of the competition suppressed, the percentage 
of business originally acquired and the position and 
power of the respective corporations in the trade at the 
time of the Government's intervention. 

IV. 
As to the status of the Steel Corporation's subsidiaries. 

Nearly all of these were organized between the be- 
ginning of 1898 and the end of 1900. The petition 
charges that all of them except the Clairton Steel Co. 
and the Tennessee Coal, Iron & Railroad Co. are com- 
binations in violation of the Anti-Trust Act and prays 
that they may be dissolved. 

As to the Carnegie, the Federal, the Shelby, the 
Union and the Lake Superior Consolidated Iron Mines, 
the Government produced no testimony tending to 
show monopolistic purposes in the organizations, or at 
least none which seems to merit consideration. As to 
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the others, it appears that they were made up to a con- 
siderable extent of previously competing concerns and 
that the proportion of the business acquired by some 
of them in their particular lines was high, amounting 
in the case of the Tin Plate Co. to 90 per cent. 

These percentages, however, were materially re- 
duced by competition before the companies were taken 
over by the Steel Corporation {supra, p. 47). 

Mr. Roberts, speaking of these combinations and 
the circumstances which gave rise to them, said : 

"The substitution of wrought iron by steel 
had induced an entirely new set of conditions 
whereby old plants which had been established 
for the manufacture of wrought iron became 
practically obsolete, and it was a question of 
either developing these old plants along the lines 
of the manufacture of steel or putting them out 
of existence. The size of the units for the man- 
ufacture of wrought iron was small and it was 
manifestly impossible that each of the indi- 
vidual units could be developed into a steel- 
making plant. As a result, a number or a group 
of each of these individual old iron-making 
units found by combining together they them- 
selves could then establish a steel-making plant 
which would serve the entire group, and it was 
from this change in metallurgical process that 
the original formations which subsequently 
formed the subsidiary companies of the Steel 
Corporation took place. Individually they were 
not large enough to operate in steel, but com- 
bined they could do so" (S. C, 530-2). 
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He further said that the revolutions in the industry 
due to the introduction of steel in place of wrought 
iron were the fundamental reasons for all the earlier 
aggregations of works which took place about the year 
1898 and through that year down to 1900 (supra, pp. 

31-34)- 

Edward Worcester, Vice-President of the National 
Tube Co., testified that the panic of 1893, to- 
gether with the competition that iron was receiving in 
the pipe industry from steel, finally produced complete 
demoralization in the pipe business both as to price and 
quality; that profits had long since gone when in 1898 
negotiations were commenced for the organization of 
the National Tube Co. ; that his company (the 
National Tube Works), which was the largest in the 
business, was, according to his recollection, losing at 
the rate of about a thousand dollars a day; that the 
American Tube and Iron Co., the next largest 
concern, was in the hands of receivers; that the Con- 
tinental and Elba properties of the Oil Well Supply 
Co. had been in the hands of receivers and was 
working on an extension, and that no profit was being 
made by any of the companies except the Riverside 
Iron Works, which was producing steel exclusively 
(S.C, 529-30). 

Daniel G. Reid, who was connected with the tin 
plate industry, testified that at the time of the organiza- 
tion of the American Tin Plate Co. very few of 
the tin plate plants were making any money; that some 
of them were in distress; that they had rolled up 
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accounts with steel mills and banks, etc., and in some 
cases were having money advanced by jobbers for pay 
rolls, and that business was in a very bad-looking con- 
dition, generally speaking, for the future (R., I, 459). 

John Stevenson, Jr., who was engaged in the tin 
plate business prior to the organization of the Ameri- 
can Tin Plate Co., testified, on cross-examina- 
tion, that at that time there was no profit in his 
mills; that the tin plate mills generally were getting 
on the ragged edge, a good many of them; that busi- 
ness was getting demoralized ; that he was demoralized 
himself and plenty of others were ; that they were very 
much distressed, lots of them, and had bankruptcy 
staring them in the face, or thought they did; that this 
condition was widespread and was what led directly to 
the formation of the American Tin Plate Co. (R., Ill, 
1062-3). 

/. V. W. Reynders, Vice-President of the Pennsyl- 
vania Steel Co., testified, on cross-examination, that 
the steel business as a whole was in a very critical 
condition in the early nineties; that conditions were 
such that integration was resorted to, he presumed, as 
a matter of self-preservation (S. C, 34). 

Conditions such as those described by these wit- 
nesses were recognized in the majority opinion in the 
Harvester case as justifying a combination of com- 
peting concerns. 

The early history of each of the companies acquired 
by the Steel Corporation at the time of its organization 
is summarized in our Statement of the Case (S. C, 
522-60). 
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That in the majority of instances these combina- 
tions were justifiable as normal and even necessary 
business developments, or else as the only available 
means of escape from conditions which had become in- 
tolerable, we think is entirely clear; and we think that 
as to the others, the question is at least debatable. We, 
however, do not deem it necessary to go into an exam- 
ination of the circumstances surrounding each particu- 
lar organization for the following reasons : 

1st. Because the question to be determined in this 
case is not whether these companies monopolized 
trade fifteen years ago, but whether, under the control 
of the Steel Corporation or otherwise, they monopo- 
lized it or restrained it, or threatened to monopolize or 
restrain it, at the time the petition was filed, and we 
think we have successfully shown that they did not do 
this. 

2nd. Because the petition does not allege and the 
proofs do not show that any one of the subsidiary 
companies was organized with a view to combining 
with any of the others or as a step or act in furtherance 
of the creation of the Steel Corporation. Indeed, it 
affirmatively appears that the organization of the Steel 
Corporation was not conceived until some months after 
the last of the subsidiaries was organized and had be- 
gun active business. 

3rd. Because it is established by U. S. v. Reading 
Co. (226 U. S., 324, 372) that a court of equity will 
not, in a proceeding for injunction under the Anti- 
Trust Act, either determine or consider the validity of 
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independent and unrelated organizations alleged to be 
in violation of such Act, notwithstanding they later be- 
come parties to a general combination also alleged to 
be in violation of the Act, and notwithstanding objec- 
tion on the ground of multifariousness or misjoinder 
is not taken in the answer and is first made at final 
hearing (183 Fed., 462). 

It is impossible to distinguish the present case from 
the Reading case in this particular and we, therefore, 
respectfully submit that we are not called upon to 
further defend against the charge of illegality in the 
organization of these subsidiaries or against the de- 
mand for their dissolution. 

In Conci^usion. 

The Government investigated the subsidiaries of 
the Steel Corporation from 1898 to the summer of 
1 90 1 and investigated the Steel Corporation itself dur- 
ing the latter year. The Commission which conducted 
this examination was composed of representatives of 
both Houses of Congress and of the Executive De- 
partment specially chosen for their supposed fitness for 
such work (S. C, 52). 

The Government again investigated these com- 
panies, particularly the Steel Corporation — this time 
through the Bureau of Corporations — from 1905 to 
1907 (R., XV, 6180-92). 

It does not appear that either investigation dis- 
closed any illegality in the organization of any of the 
companies or of the Steel Corporation, or any purpose 
or intent to restrain trade or to monopolize the same 
either at the time of such organizations or afterwards. 
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On the contrary, the Commissioner of Corporations 
who conducted the 1905-7 investigation, testified that 
his examination was as thorough and complete as it 
was possible to make it and that he found no violation 
of the Anti-Trust Act and so reported to the President 
(Garfield, R., XV, 6191-2). And Mr. Roosevelt testified 
that the Attorney General advised him in November, 
1907, that so far as the Department of Justice was con- 
cerned no reason existed for believing that the Steel 
Corporation was subject to prosecution under the Anti- 
Trust Act (R., VIII, 2907). 

The Steel Corporation has kept the public and the 
Government fully informed as to its course of conduct 
and as to its policies ever since it was organized (Gary, 
R., XII, 4916-17, 4924) ; and in the matter of the pur- 
chase of the Tennessee Coal, Iron & Railroad Co. in 
particular, it informed the President beforehand of its 
proposed action and of the reasons therefor, and only 
proceeded after being advised that the Government saw 
no reason for objecting thereto (G. E., VII, 2125-7). 

Meanwhile, the Corporation, relying on the apparent 
approval of the Government and the public, has gone 
on spending hundreds of millions of dollars in the de- 
velopment of its domestic and foreign trade to the 
manifest advantage of its employees, its customers and 
the general public, and without injury to its competi- 
tors or others. And in the same faith and confidence 
over 150,000 persons have invested their savings in its 
stock, included among whom are some 50,000 of its 
employees (S. C, 215-6, D. E., VIII, 624). 

It is not necessary to claim that these circumstances 
worked an estoppel against the Government, but we do 
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claim that they indicate a contemporaneous judgment in 
favor of the integrity of the organization and manage- 
ment of the Steel Corporation by those whose duty it 
was to judge, and that such judgment ought not to be 
overturned at this late date, after rights of so import- 
ant a character have grown up in reliance thereon, 
without the most cogent and persuasive reasons. 

And we respectfully submit that the belated at- 
tempt of one administration to disregard the deliberate 
judgment of another ought not to appeal to the con- 
science of a Chancellor, particularly when it is made at 
the expense of the investing public and the wage 
earners of the country. 

In Robertson v. Downing, 127 U. S., 607, 613, the 
Supreme Court said : 

"The regulation of a department of the gov- 
ernment is not of course to control the construc- 
tion of an act of Congress when its meaning is 
plain. But when there has been a long 
acquiescence in a regulation, and by it rights of 
parties for many years have been determined 
and adjusted, it is not to be disregarded without 
the most cogent and persuasive reasons." 

In U. S. V. Hermanos, 209 U. S., 337, 339, the 
Court said: 

"When the meaning of a statute is doubtful 
great weight should be given to the construction 
placed upon it by the department charged with 
its execution." 

The principle of these cases, we submit, applies to 
the case in hand. We have not here the interpretation 
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of a statute or a departmental regulation, it is true, 
but we do have the interpretation of a course of con- 
duct which it was the duty of a department of the Gov- 
ernment to interpret and which it did interpret after a 
most thorough investigation; and we have also prop- 
erty rights which have grown up in reliance upon such 
interpretation, and which will be imperiled or destroyed 
if the present claim of the Government is sustained. 
We respectfully submit that the petition should be 
dismissed. 

Dated October 12, 1914. 

Jose;ph H. Choate;, 
John G. Johnson, 
Francis Lynde; Stetson, 
David A. Re;s;d, 
Raynal C. Bolling, 
CoRDKNio A. Skvkrance, 
Richard V. Lindabury. 
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